
Mandates of the Special Rapporteur on the negative impact of unilateral coercive measures on
the enjoyment of human rights; the Special Rapporteur on the situation of human rights in the

Democratic People’s Republic of Korea; the Special Rapporteur on the right to development; the
Special Rapporteur on the right to food and the Independent Expert on human rights and

international solidarity

Ref.: AL OTH 106/2022
(Please use this reference in your reply)

26 October 2022

Excellency,

We have the honour to address you in our capacities as Special Rapporteur on
the negative impact of unilateral coercive measures on the enjoyment of human rights;
Special Rapporteur on the situation of human rights in the Democratic People’s
Republic of Korea; Special Rapporteur on the right to development; Special
Rapporteur on the right to food and Independent Expert on human rights and
international solidarity, pursuant to Human Rights Council resolutions 49/6, 49/22,
42/23, 49/13 and 44/11.

In this connection, we would like to bring to your attention information we
have received concerning the serious challenges and obstacles in the
implementation of EU humanitarian carve-outs/exceptions, such as exemptions
and derogations, in the current unilateral sanction regimes, with serious adverse
effects in the delivery of humanitarian aid and the lives of all those benefiting
from such aid in the targeted by sanctions countries.

According to the information received:

In the framing and elaboration of their unilateral sanction regimes and
autonomous restrictive measures, the European Union has sought to carve out
spaces in which humanitarian action and the delivery of humanitarian aid
could take place, on the initiative of different stakeholders, including States,
UN agencies and programmes as well as international and local civil society
organisations. These include exemptions and exceptions from the imposed
sanction restrictions, in particular for transfers of food and medical goods and
services. On the one hand exceptions provide a general approval of transfers of
certain goods and services, while on the other hand exemptions involve a
specific approval or licencing procedure for a specific category of activities
and transfers which are to be excluded from the imposed restrictions.

It is widely claimed that existing frameworks of humanitarian exemptions and
exceptions cannot counter-balance and effectively compensate for the deep
social and economic disruptions caused by the extensive and multifaceted
restrictions and obstacles emanating from the imposed sanctions regimes.
They are not effective in either mitigating the negative humanitarian effects of
the imposed sanctions or even delivering life-saving goods. It is further argued
that the nature of humanitarian exemptions may only allow for ad hoc micro-
level interventions which do not suffice in the context of broad macro-level
structural changes caused by the imposed sanctions regimes and the high
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economic and social costs experienced by sanctioned countries, which are
translated into severe suffering among these countries’ general populations.

Despite the proliferation of specific interventions and guidance to determine
the scope of authorised activities for the delivery of humanitarian aid, as well
as efforts to design and implement relatively broad exemption frameworks,
including in the case of Syria and more recently in the case of Afghanistan,
humanitarian actors still continue to face significant challenges in their
operations, some of which undermine their core statutory principles, including
that of impartiality and non-discrimination, as well as the purposes of their
mission.

Several reports and surveys focusing on the work of humanitarian civil society
actors have shed light onto the complexity of the sanction regimes, the often
narrow scope of humanitarian carve-outs, and the lack of clarity with regard to
the term “humanitarian aid”. Many humanitarian actors do not have the
expertise, human and financial resources to navigate the complex sanction
regimes frameworks to ensure that their operations align with the imposed
restrictions. On top of the reported serious delays in the processing of license
requests and derogation applications, humanitarian actors have reported
cumbersome legal fees for regulatory interpretation and legal support, which
may sometimes outweigh the cost of the provided humanitarian aid itself.
Furthermore, certain humanitarian exemption licenses may contain specific
clauses, which restrict the humanitarian operations and undermine the
humanitarian actors’ engagement with the sanctioned country altogether.

At the EU level there is no global system of humanitarian exemptions
incorporated in the sanctions framework. Despite the existence of few specific
sectoral exemptions that do not need prior authorisation,1 businesses and
humanitarian actors are requested to apply for specific permissions
(“derogations”), the decision upon which falls within the competence of
relevant national institutions of each of the EU 27 Member States. Both
exemption and derogation clauses are included in EU Council’s Decisions and
Regulations and require additional effort and expertise by concerned actors
who may not be familiar with the technical language and the information
contained in the lists of goods and services attached as annexes in such
documents.

Civil society organisations have raised concerns about the absence of a
simplified and harmonious process of derogation application and assessment
among EU member states, as well as the lack of clear guidance throughout the
process, while reports have indicated that, in some cases and on specific
sanctioned countries, derogations are granted only to organisations that receive
funding from the EU, thus significantly narrowing the pool of beneficiaries of
such authorisations. An EU-level humanitarian contact point, established in
2021, is only a mailbox for humanitarian actors to submit requests for
information with regard to humanitarian derogations (“EU contact point”), and
a factsheet guiding EU member states on how to grant authorisations for

1 See for example articles 6a(1) and 16a(1) of Council Regulation (EU) 36/2012 of 18 January 2012 concerning
restrictive measures in view of the situation in Syria and repealing Regulation (EU) No. 442/2011; and, article 4 of
Council Regulation (EU) 356/2010 of 26 April 2010 imposing certain specific restrictive measures directed against
certain natural or legal persons, entities or bodies, in view of the situation in Somalia.
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derogation for humanitarian purposes, but there is no clear assessment about
their efficacy and their ability to effectively respond to the complexity with
regard to the different categories and scope of sanctions, as well as to address
the reported fragmentation of the process of granting humanitarian exceptions
or overcome the reported inconsistency among EU member states regarding
the process.

As far as other specific challenges are concerned, it is often reported that the
humanitarian assistance is significantly undermined by the broad and vague
approach about any engagement with designated individuals and entities, as
well as determination of certain goods and services as “dual use”, which
further complicates due diligence processes and ultimately prevents any
sustainable positive impact of humanitarian interventions.

With regard to the former, the June 2022 European Commission’s Guidance
Note on the provision of the humanitarian aid2 refers to the prohibition of any
financial transaction to designated persons or “for their benefit” (direct or
indirect?), to the scope of such prohibitions which is not limited only to
financial transactions per se but also to “knowledge from which [the
designated person] can draw financial benefits”, and holds humanitarian actors
responsible “if anyone that receives funds or economic resources from them at
some point makes those funds or economic resources available to a designated
person”, thus shifting the burden of proof onto humanitarian actors.
Furthermore, the Guidance makes specific reference to the “obligation of
result”, which means that even if humanitarian operators set in place due
diligence and other procedures to comply with the existing EU sanctions
regimes, this does not exclude per se liability in case of violations, and that the
humanitarian operator “should be able to demonstrate that did not know and
could not reasonably suspect that its actions would have violated EU
sanctions”.

With regard to the determination of humanitarian items or goods and services
used for “humanitarian purposes”, several paradoxical situations have been
reported by humanitarian actors, including cases of approvals for the delivery
of vaccines but not of cold chain equipment because of the latter is considered
of “dual use”. In addition, the EU Guidance does not provide for a definition
of “humanitarian purposes”, but instead offers only “indicative examples”,
while projects that have development, civil protection or peace and stability
components are excluded and have to be assessed on a “case-by-case” basis,
without clarifying the process of such an assessment and the competent
authorities and by reiterating that in these cases “exceptions must be applied
narrowly”. This approach thus prevents any possibility of delivery of so-called
development goods and equipment, including those necessary for maintenance
of critical infrastructure: electricity, water, gas supply, transport and air
infrastructure, etc.

Furthermore, even if on paper humanitarian exceptions seek to clarify the
scope of a principled humanitarian action, the “chilling effects” of sanctions
regimes per se are significantly increasing humanitarian impact of the said

2 Commission Guidance Note on the provision of humanitarian aid in compliance with EU restrictive measures
(sanctions), European Commission, 30 June 2022, at https://ec.europa.eu/info/sites/default/files/business_
economy_euro/banking_and_finance/documents/220630-humanitarian-aid-guidance-note_en.pdf

https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/220630-humanitarian-aid-guidance-note_en.pdf
https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/220630-humanitarian-aid-guidance-note_en.pdf
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sanctions. They create a generalised fear among different stakeholders who
constitute key players in the performance of otherwise authorised activities in
connection with a sanctioned country, and result in instances of over-
compliance and de-risking with catastrophic consequences on the general
populations, let alone the most vulnerable. In particular, banks, being by
nature risk-averse institutions, are often reluctant to engage in significant
resource and financial allocations to navigate the complex sanctions regimes
and to undertake enhanced due diligence procedures for fund transfers
involving nationals from sanctioned countries or businesses and organisations
working on projects in sanctioned countries.

Concerns about possible substantial penalty fees, criminal prosecution and
reputational damage are key factors in the financial institutions reported over-
compliance and de-risking, which seriously affects the implementation of
humanitarian projects and the delivery of humanitarian aid. In this context,
exemption or derogation approvals may not have the expected positive effects
on humanitarian actors’ operations. It has been reported that some banks have
interpreted the fact that humanitarian organisations have obtained an
exemption licence as an indication that its activities are “on the edge” of
legality, and therefore constituting “red flags” in the banks’ risk assessment
procedure. In other cases, the absence of clear documentation attesting for the
exemption approval may also be the reason for the banks’ refusal to process
the payment, obliging humanitarian actors to seek for alternative and less
formal methods of value transfer systems, with higher costs as well as higher
risks and less transparency. And even if fund transfers are approved by banks,
challenges and obstacles may appear at the procurement or the delivery stage
of the operations, due to over-compliance by other actors, including insurance
companies, sea transport or airline companies.

Finally, another element which is directly intertwined with sanctions is the
existing counter-terrorism and terrorism financing frameworks, which have
further shrunk the space of activity for humanitarian actors and exacerbated
the de-risking conduct by financial institutions. Specific reference should be
made to the FATF recommendations and the portrayal of the non-profit sector
as vulnerable to terrorist financing abuse, the various national counter-
terrorism laws and regulations and their broad application, all of which add
further complications and uncertainties in the processes of vetting and
compliance, raising costs, and thus increasing the likelihood of over-
compliance and de-risking with significant adverse impact on the daily
operations of humanitarian actors.

While we do not wish to prejudge the accuracy of the received information,
we wish to express our grave concern about the negative impact of the imposed
sanctions regimes on the design and delivery of humanitarian assistance and
ultimately on the lives and fundamental human rights of millions of beneficiaries of
such assistance who live in sanctioned countries. Of particular concern is the widely
reported inability of the designed and implemented humanitarian carve-outs
(exemptions, exceptions and derogations) to effectively offset the significant and
multifaceted sanctions-induced economic and social distortions affecting societies as a
whole, with far-reaching consequences for the most vulnerable. We further concerned
at the reported complexity and fragmentation in the process of granting, at EU level,
permissions (“derogations”) and the absence of clear determination and definition of
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humanitarian activities and humanitarian purposes, which shift the burden of proof of
compliance with sanctions regimes onto humanitarian actors.

We are further concerned at the dominant discourse in political and other fora,
framing the existing humanitarian carve-outs as the appropriate tools for responding
to humanitarian needs, while at the same time overlooking the complexities and
serious obstacles in the practical implementation of such measures, as reported by
different relevant actors, including international and local civil society organisations,
as well as international organisations, such as various UN entities with presence in
sanctioned countries.

We also note with concern that the existence of humanitarian carve-outs does
not effectively address the issue of over-compliance and de-risking by financial
institutions and other businesses, mainly due to the broad interpretation and
application of sanction and counter-terrorism clauses, which exacerbate the
uncertainty and fear of unintended transgression of the imposed restrictions and
prohibitions. Considering the catastrophic impact of unilateral sanctions and other
unilateral coercive measures on human rights, with their international implications not
limited to the targeted countries, it would be simply naïve to hold the belief that the
existing framework of humanitarian exemptions and exceptions could alleviate the
human pain and suffering caused by such indiscriminate measures.

We wish to recall and to echo the United National Secretary General’s
assessment that the humanitarian exemptions tend to be ambiguous and are interpreted
arbitrarily and inconsistently, causing delays, confusion and denial of request to
import essential humanitarian goods, leading to resource shortages in the targeted by
sanctions countries.3 Furthermore, we also recall the General Comment No. 8 by the
UN Committee on Economic, Social and Cultural Rights (CESCR), which has
underscored the findings of a number of UN and other studies which have analysed
the impact of sanctions on human rights and concluded that humanitarian exemptions
do not have the expected positive effects, such as the unhindered flow of essential
goods and services destined for humanitarian purposes (E/C.12/1997/8, paras 4 and
5). Finally, we recall United Nations Security Council’s resolution 2462, in particular
paragraph 6 demanding Member States to ensure that all measures taken to counter
terrorism, including measures taken to counter the financing terrorism, to comply with
their obligations under international law, including international humanitarian law,
and paragraph 24 urging Member States, when designing and applying measures to
counter the financing of terrorism, to take into account the potential effect of those
measures on exclusively humanitarian activities, including medical activities, that are
carried out by impartial humanitarian actors in a manner consistent with international
humanitarian law.

We also recall the States’ obligations in ensuring the respect, protection and
fulfilment of all human rights and fundamental freedoms, in accordance with all
relevant international and regional human rights instruments. We also call on States to
take all necessary steps to protect against human rights abuses by business enterprises
domiciled in, or owned and controlled by them; to provide effective guidance to
business enterprises on how to respect human rights throughout their operations; and,
to exercise adequate oversight in order to meet their international human rights
obligations when they contract with, or legislate for business enterprises, in line with

3 See Impact of Armed Conflict on Children: Note by the Secretary-General, U.N. GAOR, 51st Sess., 128, U.N.
Doc. A/51/306 (1996)
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principles 2, 3, 4 and 5 of the UN Guiding Principles on Business and Human Rights.

In connection with the above alleged facts and concerns, please refer to the
Annex on Reference to international human rights law attached to this letter which
cites international human rights instruments and standards relevant to these
allegations.

As it is our responsibility, under the mandates provided to us by the Human
Rights Council, to seek to clarify all cases brought to our attention, we would be
grateful for your observations on the following matters:

1. Please provide any additional information and/or comment(s) you may
have on the above-mentioned allegations.

2. Please describe the measures undertaken to provide guidance and
clarity to all humanitarian actors with regard to the scope and
application of the EU humanitarian carve-outs.

3. Please provide precise information on the concrete measures
undertaken to harmonise the process of granting derogations to
humanitarian operators among EU member states, as well as measures
to ensure consistency in the assessment not only of humanitarian
activities but also of activities of developmental, civil protection, and
peace and stability nature.

4. Please, provide information on the possibility of delivery of
humanitarian goods to countries under sanctions without the need to
apply for a specific license.

5. Please provide information on the legislative and policy measures
adopted and implemented to effectively address over-compliance and
de-risking by businesses and financial institutions domiciled in and/or
owned by EU Member States.

6. Please indicate measures undertaken to ensure access to justice, redress
and remedy by all individuals and entities, without discrimination, who
are under investigation for alleged violations of the existing sanctions
regimes, and measures of accountability and due process.

7. Please, provide information on the mechanisms of implementation of
resolutions/ provisions of the UN Security Council resolutions on
delivery of humanitarian aid.

8. Please provide information on the interpretation and application of
counter-terrorism and terrorism financing laws, in particular with
regard to the operations of non-profit and humanitarian actors, and
indicate the measures undertaken to ensure that no principled
humanitarian activity is prosecuted and sanctioned.

9. Please provide information on initiatives and steps taken to include
civil society and humanitarian actors in the conceptualisation, design
and implementation of humanitarian carve-outs.
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This communication and any response received from the EU will be made
public via the communications reporting website within 60 days. They will also
subsequently be made available in the usual report to be presented to the Human
Rights Council.

Given the importance of the concerns raised in this communication we
recommend close attention to this matter, which ought to be of human and human
rights concern to the EU and would appreciate a prompt and detailed response.

We reserve the right to share our concerns with the wider public as we believe
that it should be alerted about the harmful consequences of the EU humanitarian
exemptions on the lives of countless people. Any expression of concern on our part,
will indicate that we have been in contact with your Excellency to clarify the issue/s
in question.

Please accept, Excellency, the assurances of our highest consideration.

Alena Douhan
Special Rapporteur on the negative impact of unilateral coercive measures on the

enjoyment of human rights

Tomás Ojea Quintana
Special Rapporteur on the situation of human rights in the Democratic People’s

Republic of Korea

Saad Alfarargi
Special Rapporteur on the right to development

Michael Fakhri
Special Rapporteur on the right to food

order

Obiora C. Okafor
Independent Expert on human rights and international solidarity

https://spcommreports.ohchr.org/


8

Annex

Reference to international human rights law

In connection with above alleged facts and concerns, we would like to appeal
to the EU to take all necessary steps to ensure the fundamental rights in accordance
with the principles and rights set forth in articles 1, 9, 11, and 12 of the International
Covenant on Economic, Social and Cultural Rights (ICESCR), as well as articles 1, 6
and 7 of the International Covenant on Civil and Political Rights (ICCPR), which
guarantee the protection of everyone’s right to adequate standard of living, food,
health, social security, education, development, as well as the right to life and to
freedom from inhuman treatment.

The obligation to protect the right to life requires States to take special
measures to protect persons in vulnerable situations whose lives are particularly
endangered by specific threats (CCPR, General Comment No. 36, para. 23). We note
that the right to life is linked to the positive obligation to ensure access to the basic
conditions necessary to sustain life (CCPR General Comment No. 6, para 5; CCPR
General Comment No. 36, para 21). Measures, including the obstruction of
humanitarian assistance, which restrict access to basic and life-saving goods and
services such as food, health, electricity and safe water and sanitation run counter to
the right to life (CCPR/C/ISR/CO/4, para. 12; A/73/314, para. 27). We recall that any
deaths attributable to such measures amount to an arbitrary deprivation of life, which
engages the responsibility of the State (A/73/314, para. 13).

We would like to refer to article 1 of the Declaration on the Right to
Development adopted by the United Nations General Assembly by Resolution 41/128
on 4 December 1986, by virtue of which every human person and all peoples are
entitled to participate in, contribute to, and enjoy economic, social, cultural and
political development. We also wish to recall article 6, which raises the need for co-
operation by states with a view to promoting, encouraging and strengthening universal
respect for and observance of all human rights and fundamental freedoms, which are
interdependent; equal attention and urgent consideration should be given to the
implementation, promotion and protection of civil, political, economic, social and
cultural rights.

With respect to injury caused to another state by means of an internationally
wrongful act, the Draft Articles on Responsibility of States for Internationally
Wrongful Acts notes that an injury which creates an obligation for the responsible
state to make reparation “includes any damage, whether material or moral, caused by
the internationally wrongful act of a State” (article 31), with a wrongful act being
defined as an action or omission that “is attributable to the State under international
law” and “constitutes a breach of an international obligation of the State” (article 2).

General Comment No. 8 by the UN Committee on Economic, Social and
Cultural Rights stipulates that “it is commonly assumed that [humanitarian]
exemptions ensure basic respect for economic, social and cultural rights within the
targeted country” and are designed “to permit the flow of essential goods and services
destined for humanitarian purposes”. However, a number of UN and other studies
which have analysed the impact of sanctions have concluded that these exemptions do
not have this effect. Moreover, the exemptions are very limited in scope. They do not
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address, for example, the question of access to primary education, nor do they provide
for repairs to infrastructures which are essential to provide clean water, adequate
health care, etc. They also remain cumbersome and aid agencies encounter difficulties
in obtaining approval for exempted supplies (E/C.12/1997/8, paras 4 and 5).

We further recall that the spirit of solidarity and international cooperation is
enshrined in the Declaration on Principles of International Law concerning Friendly
Relations and Cooperation among States in accordance with the Charter of the United
Nations, which provides that States have a duty to cooperate in the various fields
irrespective of differences in their political, economic and social systems. The
Declaration stipulates that States are obliged to cooperate, inter alia, in the protection
and promotion of human rights; in the economic, social and cultural fields as well as
the field of science and technology; in the promotion of international cultural and
educational progress; and in the promotion of economic growth, especially in
developing countries (General Assembly resolution 2625 (XXV), annex, fourth
principle).


