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Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment; the
Special Rapporteur on violence against women, its causes and consequences; and the Working
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REFERENCE:
UA USA 12/2021

1 March 2021
Excellency,
We have the honour to address you in our capacity as Special Rapporteur on
extrajudicial, summary or arbitrary executions; Working Group of Experts on People
of African Descent; Working Group on Arbitrary Detention; Special Rapporteur on the
rights of persons with disabilities; Special Rapporteur on extreme poverty and human
rights; Special Rapporteur on contemporary forms of racism, racial discrimination,
xenophobia and related intolerance; Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment; Special Rapporteur on violence against
women, its causes and consequences; and Working Group on discrimination against
women and girls, pursuant to Human Rights Council resolutions 44/5, 45/24, 42/22,
44/10, 44/13, 43/36, 43/20, 41/17 and 41/6.
In this connection, we would like to bring to the attention of your Excellency’s
Government information we have received concerning the death penalty in the United
States of America at both federal and state levels.
We welcome the commitments made by President Biden during his Presidential
campaign, to work to pass legislation to eliminate the death penalty at the federal level
and to incentivize states to do the same within their own jurisdictions. We respectfully
urge President Biden to take prompt action to implement these commitments. We
further call for President Biden to take all possible measures to prevent the carrying out
or handing down of further federal death sentences including by granting clemency to
all individuals currently on federal death row, supporting legislative efforts to abolish
the death penalty and banning the sale and transportation of chemicals used for lethal
injections.
We have previously expressed concern that the US federal Government resumed
federal executions in July 2020.1 According to information received, in total 13 federal
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Communication USA 28/2020, sent on 13 November 2020, concerning the resumption of federal
executions and the case of Lisa Montgomery available at

His Excellency
Mr. Daniel B. Smith,
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executions were carried out following this resumption, and 49 individuals remain on
federal death row to date. In our previous letter we emphasised that the resumption of
federal executions was in contradiction of the national and global trends away from the
death penalty. 2 We further noted that the United Nations Human Rights Committee has
expressed its deep concern at the de facto reinstitution of death sentences and
executions by a State party to the International Covenant on Civil and Political Rights 3
and we observed that the resumption of executions was incompatible with the United
States of America’s international commitments.
We have also previously raised several individual execution cases at state level. 4
We note with concern that approximately 2500 individuals are currently on state death
rows, of which 50 are women. Reportedly, one execution is currently scheduled to take
place in March 2021 and seven others in the course of the same year.
We would like to emphasize that the death penalty cannot be reconciled with
the full respect for the right to life, and that abolition is both desirable and necessary
for the enhancement of human dignity and progressive development of human rights. 5
The International Covenant on Civil and Political Rights (ICCPR), which the United
States of America ratified on 8 June 1992, permits retentionist States to continue
applying the death penalty. However, it is our view that this "dispensation" for States
parties should not be construed as a justification for the deprivation of the life of
individuals, albeit lawfully sentenced to death, and does not make the execution of a
death sentence, strictly speaking, legal. 6
The death penalty violates the right to life under article 6 of the ICCPR, and
may amount to cruel, inhuman, or degrading treatment or punishment, or even torture,
under article 7 of the ICCPR and articles 1 and 16 of the Convention Against Torture
(CAT), which the USA ratified on 21 October 1994.
Only full respect for the most stringent due process guarantees distinguishes
capital punishment, as tolerated under international law, from an arbitrary execution.
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=25703.
We regret that no reply has been received to this communication to date and that Ms. Lisa Montgomery
was executed on 13 January 2021.
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The Human Rights Committee has repeatedly stated that the imposition of the
death penalty in a manner that is contrary to another provision of the ICCPR also
violates the right not to be arbitrarily deprived of one’s life, as stated under article 6 of
the Covenant. Any death sentence carried out on the basis of a trial that does not fully
comply with the due process guarantees or on the basis of an ambiguous law, amounts
to an arbitrary deprivation of life. Any trial which could lead to the imposition of the
death penalty, including all stages before the trial and the consideration of appeals on
matters of fact and law after the trial, must rigorously comply with the guarantees set
out in Article 14 of the ICCPR.
Amongst other situations, the imposition of the death penalty is always arbitrary
when the defendant does not have access to a competent legal defense of their own
choice, sufficient time to prepare a defense and when the court ignores or discounts
essential facts that may have significantly influenced a capital defendant’s motivations,
situation and conduct.
We have previously raised due process concerns in relation to multiple death
penalty cases in the United States of America.7 This includes, most recently, in relation
to the federal death penalty against Ms. Lisa Montgomery, who did not receive effective
representation during initial proceedings. Her personal history of being the victim of an
extreme level of phsyical and sexual abuse throughout her life and her mental health
conditions, were essential facts which were not considered as mitigating circumstances
during the legal process. 8
In relation to women on death row, while we note there are currently no women
on federal death row and that they constitute a minority on state death rows, on the basis
of previous cases, women sentenced to death are often survivors of sexual physical
and/or child abuse, are likely to have lacked access to adequate legal representation and
to be cases where women are seen as violating the norms of gendered behavior. 9
The death penalty should never be imposed on individuals who face special
barriers in defending themselves on an equal basis with others, such as persons whose
serious psychosocial and intellectual disabilities impeded their effective defense. 10
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Several of the individuals currently on federal death row reportedly have
serious mental health conditions and psychosocial disabilities.11 In this regard, we
welcome that the United States of America signed the Convention on the Rights of
Persons with Disabilities (CRPD) in July 2009.12 We wish to stress that, in line with the
Vienna Convention on the Law of Treaties (VCLT), signing creates an obligation to
refrain, in good faith, from acts that would defeat the object and the purpose of the
treaty.13 Article 13 of the CRPD enshrines an explicit right to access to justice of
persons with disabilities on an equal basis with others. In particular, all persons with
disabilities, and especially persons with intellectual and psychosocial disabilities, shall
be informed about, and provided access to, promptly and as required, appropriate
support and accommodation to facilitate their effective participation, as well as
procedural accommodations to ensure fair trial and due process. This is similarly
detailed in principles 2, 3 and 5 of the 2020 International Principles and guidelines on
access to justice for persons with disabilities, which aim to support States in revising,
designing and implementing justice systems that provide equal access to justice for
persons with disabilities, in line with international human rights standards.14
Furthermore, Article 10 of the CRPD explicitly recognizes and protects the right to life,
including protection against State conduct that threatens this right.
The Human Rights Committee has explicitly stated that persons with
disabilities, including persons with psychosocial and intellectual disabilities, are
entitled to specific measures of protection to ensure their effective enjoyment of the
right to life on equal basis with others. Such measures of protection shall include the
provision of reasonable accommodation in all stages of the process, access to essential
facilities and services, and other specific measures. 15 In addition, the Economic and
Social Council resolution 1989/64 recommends that States strengthen further the
protection of the rights of those facing the death penalty by eliminating it for persons
with intellectual or psychosocial disabilities, whether at the stage of sentence or
execution. Similarly, several resolutions adopted by the Commission on Human Rights
urged all States not to impose the death penalty on, or to execute, any person with
intellectual or psychosocial disabilities.
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The right to life must be respected and ensured without distinction of any kind.16
In 2014, the Human Rights Committee and the Committee on the Elimination of Racial
Discrimination expressed their concern about the disproportionate application of the
death penalty amongst African American defendants in the United States of
America. 17 Article 5 of the International Convention on the Elimination of Racial
Discrimination, ratified by the United States of America on 21 October 1994, states the
obligation to guarantee to everyone, without distinction of race, colour or national or
ethnic origin, the right to equality before the law, notably the right to equal treatment
before the tribunals and all other organs of the administration of justice. According to
information available to us, a disproportionate number of the individuals on federal
death row are African-American. 18 While there is no official data available on the socioeconomic status of the individuals on federal death row, we additionally highlight that
people living in poverty are disproportionately affected by the death penalty.19
In countries that have not abolished the death penalty, the method of execution
must respect article 7 of the ICCPR, which bars certain methods including injection
of untested lethal drugs and use of gas chambers as well as other painful and humiliating
methods.20 The method of execution must cause “the least possible physical and mental
suffering.”21 In November 2020, the Department of Justice issued a rule allowing
executions “in any manner consistent with [f]ederal law.” 22 This, technically, would
allow executions to be carried out through electrocution, lethal gas, and firing squad. 23
We note that recent federal executions have been carried out by lethal injection.
In this regard, we are concerned that there have been a number of instances of “botched
executions” at state level using lethal injections. 24 The Committee against Torture has
called on the United States to review the use of lethal injections to perform executions
in order to prevent severe pain and suffering. 25
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Additionally, we would like to call your Excellency’s Government’s attention
to an emerging international customary norm prohibiting the death penalty as a form of
cruel, inhuman, or degrading punishment. The cruelty of the death penalty goes beyond
the execution itself. The “death row phenomenon” explains that prisoners on death
row may experience severe mental trauma and physical deterioration, which may cross
into the territory of degrading, cruel or inhuman treatment, or even torture. The Human
Rights Committee has observed that “extreme delays in the implementation of a death
penalty sentence, which exceed any reasonable period of time necessary to exhaust all
legal remedies, may also entail the violation of article 7 of the Covenant, especially
when the long time on death row exposes sentenced persons to harsh or stressful
conditions, ... and when they are particularly vulnerable due to factors such as age,
health or mental state.”26
The Inter-American Court of Human Rights similarly stated in Hilaire,
Constantione and Benjamin et al. v. Trinidad and Tobago (2002) that being on the death
row for a prolonged period and awaiting execution could cause severe mental and
physical anguish that constituted a violation of the prohibition of torture and cruel,
inhuman or degrading treatment. In the 1993 case of Pratt and Morgan v. Jamaica, the
Judicial Committee of the Privy Council of the British House of Lords held that
spending more than five years on death row was enough to consider the existence of
the “death row phenomenon” on its merits. In this regard, we note that reportedly more
than three quarters of the 49 individuals facing federal execution have been on death
row for 10 years or more and several for 20 years or more.27
We further stress that there exists no evidence that the death penalty has a
deterrent effect against crime. In recent decades, murder rates in the USA have
consistently been lower in states that have abolished the death penalty than in those that
retain it.28 Additionally, data show that murder rates do not increase after states abolish
the death penalty, which would be expected if the death penalty had a deterrent effect.
Senior criminal justice personnel have also recognized its inefficiency. 29
Evidence from across the world suggests that authorities rely on death penalty
to display concern for public safety or to convey that they are “tough on crime.” This
motive however does not address the root causes of crime and detracts attention from
the action needed to address the complex underlying social issues. Additionally, the
death penalty takes up significant public resources that should be used instead to tackle
those issues and to invest in education, prevention, including prevention of and
26
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protection from sexual and gender-based violence, community policing, and a range of
tested responses to drug abuse, amongst others. 30
Last but not least, the death penalty always carries the unacceptable risk of
execution of innocent individuals, recalling that, unlike any other criminal punishment,
the implementation of the death penalty is irrevocable. Reportedly, since 1973, more
than 170 people who had been wrongly convicted and were sentenced to death in the
United States of America, were later exonerated.31 Based on recent cases and statistics,
many innocent people remain on death rows across the country.
In this context, we respectfully call on President Biden to take all possible
steps to eliminate the death penalty in the United States of America. We understand
that the President has multiple powers that could be used to work towards this end. In
particular, we call on President Biden to promptly grant clemency to the 49
individuals who remain on federal death row to prevent them being executed now
or in the future. We further urge the President, as well as members of Congress, to
strongly support legislative efforts to formally abolish the death penalty at federal
level. We additionally encourage the President to consider rescinding the lethal
injection protocol and the “Manner of Execution” regulation, directing the Department
of Justice to stop seeking the death penalty, withdrawing notices of intent to seek the
death penalty in ongoing cases and dismantling the death chamber used to execute
federal death row prisoners in Terre Haute, Indiana.
In relation to the death penalty at state level, we encourage President Biden to
promptly explore concrete and specific ways to incentivize states to eliminate the
death penalty, including the possibility of linking some forms of federal funding to
alternative sentencing. Additionally, we urge that the sale and transport of chemicals
used in lethal injections be banned. Such steps are particularly urgent given that a
number of executions are planned at state level in the coming months.
As it is our responsibility, under the mandates provided to us by the Human
Rights Council, to clarify all cases brought to our attention, we would be grateful for
your observations and/or considerations on the above information.
We would also be grateful if you could provide us with an account of the plans
in place and timeline to fulfill the public commitments made by President Joe Biden on
the death penalty.
Your Excellency’s Government’s response will be made available in a report to
be presented to the Human Rights Council for its consideration.
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Given the importance of the matter we intend to publicly express our concerns
on this issue as, in our view, the information at hand is sufficiently reliable to indicate
a matter warranting the most immediate attention. We believe that given the above
circumstances the public should be alerted to these concerns and the human rights
implications of the case. Any public statement on our part would indicate that we have
been in contact with your Excellency’s Government to clarify the issue in question and
recall the State’s international legal obligations.
Please accept, Excellency, the assurances of our highest consideration.
Agnes Callamard
Special Rapporteur on extrajudicial, summary or arbitrary executions
Dominique Day
Chair-Rapporteur of the Working Group of Experts on People of African Descent
Elina Steinerte
Vice-Chair of the Working Group on Arbitrary Detention
Gerard Quinn
Special Rapporteur on the rights of persons with disabilities
Olivier De Schutter
Special Rapporteur on extreme poverty and human rights
E. Tendayi Achiume
Special Rapporteur on contemporary forms of racism, racial discrimination,
xenophobia and related intolerance
Nils Melzer
Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment
Dubravka Šimonovic
Special Rapporteur on violence against women, its causes and consequences
Elizabeth Broderick
Chair-Rapporteur of the Working Group on discrimination against women and girls
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