PALAIS DES NATIONS « 1211 GENEVA 10, SWITZERLAND

Mandates of the Special Rapporteur on extrajudicial, summary or arbitrary executions; the Special
Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical
and mental health and the Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment

REFERENCE:
AL IND 8/2019

18 March 2019
Excellency,

We have the honour to address you in our capacities as Special Rapporteur on
extrajudicial, summary or arbitrary executions; Special Rapporteur on the right of everyone
to the enjoyment of the highest attainable standard of physical and mental health and
Special Rapporteur on torture and other cruel, mhuman or degrading treatment or
punishment, pursuant to Human Rights Council resolutions 35/15, 33/9 and 34/19.

We would like at the outset strongly condemn the suicide bomb attack against
Indian security forces in Pulwama district of Jammu and Kashmir on 14 February 2019,
which reportedly killed over 40 members of the Central Reserve Police Force.

This communication concerns alleged violations of the right to life in Jammu and
Kashmir over the last twenty nine years. The allegations include 13 cases from 2018,
including 8 civilians killed by members of the security forces and S killed by militants
or unkown individuals. The remaining 63 cases concern individuals killed between
1990 and 2011, some of whom were allegedly subjected to torture. In some cases access
of injuried individuals to health care was said to have been limited or impeded. In all
these cases, the authorities have reportedly failed to conduct thorough, prompt and
impartial investigations, so as to ensure that the rule of law prevails, and justice is
done and steps are taken to ensure the non-recurrence of the violations.

Allegations of violations of the right to life in Jammu and Kashmir have been the
subject of multiple communications by special procedures mandate holders including;

e IND 25/2018, concerning allegations of violations of the right to life of eight
civilians including four children in Jammu and Kashmir between March and
July 2018

e IND 9/2018, regarding violations of the right to life of eleven civilians in
Jammu and Kashmir between May 2017 and April 2018

e IND 10/2017, regarding the arbitrary killings of 20 civilians by the security
forces in the context of the ongoing protests in Jammu and Kashmir between
July 2016 and April 2017

e IND 5/2016, concerning the alleged unlawful death of over 30 persons and
injuries to hundreds in the state of Kashmir between 8 and 14 July 2016.

e IND 18/2011, concerning three cases of deaths in custody in 2011

e IND 18/2010, concerning the cases of 49 civilians including 20 children
alleged victims of excessive use of force in 2010



e IND 21/2008, concerning the cases of 43 individuals allegedly victims of
excessive use of force in 2008

e IND 18/2005, concerning 1 civilian allegedly killed by members of the army

e IND 16/2005, concerning violations of the right to life of 13 civilians.

We take note of the extensive response received to IND 5/2016, the responses on
the cases detailed in IND 18/2011, the short response to 18/2010, response to IND 21/2008
and detailed individual responses to IND 16/2005. We remain concerned by the issues
raised in the communications and continued allegations related to excessive use of force or
intentional killings by the armed forces. We regret that no replies have yet been received
to communications IND 25/2018, IND 9/2018, IND 10/2017 and IND 18/2005.

According to the information received,

Eight individuals have been killed by members of the security forces in 2018 in
what appears to be deliberate killings or excessive and careless use of firearms in
the context of either demonstrations or social events. Furthermore, in one case, the
security forces allegedly fired at a child who was trying to evacuate an injured
demonstrator, hitting the child in the stomach.

While in some cases First Information Reports (FIR) were filed with the local
police, they have not been shared with the victims’ next-of-kin. Furthermore, in
other cases, it is not clear whether FIRs have been filed or whether magisterial
inquiries have been undertaken, both of which the Supreme Court has ruled are
mandatory for deaths involving the security forces. Moreover, it would appear that
no serious steps have thus far been taken to effectively investigate these killings, to
prosecute the perpetrators, and to take effective measures to ensure the forces
operating in Kashmir are held accountable.

Also in 2018, three individuals were killed by militants, in one case after allegedly
being tortured. Two other individuals have been killed by unknown perpetrators.

Furthermore, 63 cases concern individuals killed between 1990 and 2011, allegedly
either through intentional killings by members of the security forces, in a number
of cases after having reportedly been subjected to torture, or through excessive and
careless use of firearms. Further the authorities have reportedly failed to conduct
thorough, prompt and impartial investigations. In a number of the cases, family
members faced harassment, threats and in some cases ill-treatment from members
of the security forces to prevent them from reporting the killings. There are also
reports of bribes being offered to withdraw complaints.

Additionally, intwo cases, in 2004 and 2009 the army prevented individuals whom
they had injured through shots from firearms from being taken for medical care for
between 15 minutes and 1 hour — both individuals died before reaching the hospital.
In another case in 1995, pro-government gunmen, prevented an individual they had



mmjured from being taken to hospital and instead detained him and reportedly
subjected him to torture.

It has also been alleged that in several cases the armed forces were obstructing
investigations carried out by other bodies such as the police and the courts. In other
cases, sanction for prosecution was sought by the State Government from the
Central Government under the Armed Forces (Special Powers) Act but these
requests were either rejected or do not appear to have received a response. In most
of these cases, the names of individual alleged perpetrators are available as well as
eyewitness testimonies or other evidence.

Further information on these allegations is appended to this communication.
This includes:
e Table 1 concerning alleged killings of civilians by members of the Indian
security services including;
o 28 cases by the army
o 5 cases by the police
o 7 cases by the border security forces
o 2 cases by police and the army
e Table 2 concerning the killings of civilians by ikhwans (pro-government
gunman/private militas) in some cases jointly with security services;
o 19 cases of killigns by ikhwans
o 6 cases of killings by the army and ikhwans
o 2 cases of killings by the police and ikhwans
e Table 3 concerning 2 killings of militants throught torture by the Indian
army
e Table 4 concerning 5 killings of civilians by militants or unknown assailants

Without prejudging the accuracy of these allegations, we express our serious
concerns that, if correct, these would constitute grave violations amounting to arbitrary
deprivations of life, torture and impediment to access to health care; further coumpounded
by the absence of prompt and effective investigations, and the absence of remedies and
reparations for the victims’ families.

Special procedures mandate holders have previously and repeatedly expressed
concern about aspects of the Armed Forces (Special Powers) Act which are inconsistent
with India’s human rights obligations under the conventions it has ratified (including
A/HRC/23/47/Add.1 paras 21- 28 and 100 and A/HRC/29/37/Add.3 paras 15- 18). We
reiterate our concern over its continued application and the call for this act to be repealed,
or at least significantly amended.

These allegations if confirmed, would be contrary to article 6 (1) of the
International Covenant on Civil and Political Rights (ICCPR), ratified by India on 10 April
1979 providing for the right to life, security and not to be arbitrarily deprived of life, the
absolute protection against torture and other forms of ill-treatment as codified in article 7
of the International Covenant on Civil and Political Rights (ICCPR), ratified by the State



ofIndia on April 10, 1979 and article 12 ofthe International Covenant on Economic, Social
and Cultural Rights, ratified by India on 10 April 1979 which protects the right to physical
and mental health. Moreover, we would like to remind your Excellency’s Government that
the prohibition of torture and other cruel, inhuman or degrading treatment or punishment
and the right not to be arbitrarily deprived of one’s life are international norm of jus cogens
and universally binding at all times.

Further, with regard to the killings allegedly committed by militants, the Special
Rapporteur on extrajudicial, summary or arbitrary executions highlights in her report on
armed non-State actors (A/HRC/38/44) that the absolute prohibition against extrajudicial
executions applies to armed non-state actors that control territories or populations.

We would like to underline that States are obliged to protect all individuals within
their jurisdiction against killings perpetrated by armed non-state actors in all situations,
without discrimination.

We also take note of the Office of the United Nations High Commissioner for
Human Rights Report on the Situation of Human Rights in Kashmir: Developments in the
Indian State of Jammu and Kashmir from June 2016 to April 2018, and General Human
Rights Concerns in Azad Jammu and Kashmir and Gilgit-Baltistan issued on 14 June 2018
covering alleged violations including of the right to life from July 2016 to April 2018 and
the recommendations therein. We regret that, from the information received, it does not
appear that efforts have been made to implement the recommendations, including in
relation to the repeal the Armed Forces (Jammu and Kashmir) Special Powers Act, 1990;
to establish independent, impartial and credible investigations to probe all civilian killings
which have occurred since July 2016; to investigate all deaths that have occurred in the
context of security operations in Jammu and Kashmir following the guidelines laid down
by the Supreme Court of India; and to investigate all cases of abuses committed by armed
groups in Jammu and Kashmir, including the killings of minority Kashmiri Hindus since
the late 1980s.

In connection with the above alleged facts and concerns, please refer to the Annex
IT on Reference to international human rights law attached to this letter which cites
some international human rights instruments and standards relevant to these allegations.

It is our responsibility, under the mandate provided to us by the Human Rights
Council, to seek to clarify all cases brought to our attention. We would therefore be grateful
for your observations on the following matters:

1. Please provide any additional information and/or comment(s) you may have on
the above-mentioned allegations. We would appreciate information on efforts
taken to investigate any of the individual cases included in annex I, and on the
outcome of these investigations in terms of the facts established and the
responsibilities involved.



2. Please provide the details, and where available the results, of any investigation,
and judicial or other inquiries carried out in relation to the alleged torture and
killings in these cases. Have any penal, disciplinary or administrative sanctions
been imposed on the alleged perpetrators? If no proper investigation has been
carried out, how is this consistent with India’s human rights obligations under
the conventions it has ratified?

3. Please provide information on the procedures adopted to ensure FIRs are filed
and magisterial inquiries are conducted in all cases ofalleged killings involving
the security forces and that investigations are conducted transparently. Please
explain why the next-of-kin have not received copies of FIRs filed or
information on the existence of progress of investigations in some of the
aforementioned cases.

4. Please indicate whether reparations have been or will be made to the victims’
next-of-kin.

5. Please provide information about the directives issued by the Government to
law-enforcement personnel and army concerning the precise circumstances in
which the use of lethal force is authorized in the Indian state of Jammu and
Kashmir, and indicate how these directives comply with the international
human rights obligations of India under the ICCPR, as well as the requirement

of the Basic Principles on the Use of Force and Firearms by Law Enforcement
Officials.

6. Please explain in detail the measures taken by your Government to ensure
access to health care to everyone, including those participating in
demonstrations, without discrimination, especially when they are injured in the
context of the use of firearms, and their life is in danger.

7. Please provide information on the steps taken to investigate killings by
militants, to provide family members with information on the status of
investigations and the possibilities for family members to receive compensation
in these cases.

8. Please provide information on wthe steps that have been taken or are being
considered to repeal the Armed Forces (Jammu and Kashmir) Special Powers
Act, 1990.

This communication and any response received from your Excellency’s
Government will be made public via the communications reporting website within 60 days.
They will also subsequently be made available in the usual report to be presented to the
Human Rights Council.

While awaiting a reply, we urge that all necessary interim measures be taken to halt
the alleged violations and prevent their re-occurrence and in the event that the



mvestigations support or suggest the allegations to be correct, to ensure the accountability
of any person(s) responsible for the alleged violations.

We may publicly express our concerns in the near future as, in our view, the
information upon which our concerns are based is sufficiently reliable to indicate a matter
warranting immediate attention. We also believe that the wider public should be alerted to
the potential human rights implications of these allegations. Any public expression of
concern on our part would indicate that we have been in contact with your Excellency’s
Government’s to clarify the issue/s in question.

Please accept, Excellency, the assurances of our highest consideration.

Agnes Callamard
Special Rapporteur on extrajudicial, summary or arbitrary executions

e

Dainius Puras
Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health
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Nils Melzer
Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment
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Annex I1
Reference to international human rights law

In connection with above alleged facts and concerns, we would like to draw the
attention of your Excellency’s Government to the relevant international human rights
norms and standards.

Right to Life
Article 6(1) of the International Convention on Civil and Political Rights (ICCPR),

ratified by India on 10 April 1979, provides that every individual has the right to life and
that no person shall be arbitrarily deprived of his or her life. In General Comment No. 6,
the Human Rights Committee reiterated that the right to life is the supreme right from
which no derogation is permitted even in time of public emergency that threatens the life
of the nation. Moreover, in General Comment No. 31, the Committee has observed that
there 1s a positive obligation on States Parties to ensure protection of Covenant rights of
individuals against violations by its own security forces. Permitting or failing to take
appropriate measures or to exercise due diligence to prevent, punish, investigate and bring
perpetrators to justice could give rise to a breach of the Covenant
(CCPR/C/21/Rev.1/Add.13).

Use of force and firearms

The Code of Conduct for Law Enforcement Officials, General Assembly resolution
34/169 of 17 December 1979 and the Basic Principles on the Use of Force and Firearms
by Law Enforcement Officials (adopted by the Eighth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, Havana, 27 August to 7 September
1990), though not binding, provide an authoritative interpretation of the limits on the
conduct of law enforcement forces. Principle 9 provides that intentional lethal use of
firearms may only be made when strictly unavoidable in order to protect life. Principles 12,
13 and 14 restrict the use of firearms to situations of violent assemblies and provide that
force and firearms may only be used as a last resort when unavoidable and require
exercising the utmost restraint. Should lethal force be used, restraint must be exercised at
all times and damage and/or injury mitigated, including giving a clear warning of the intent
to use force and to provide sufficient time to heed that warning, and providing medical
assistance as soon as possible when necessary.

The compilation of practical recommendations for the proper management of
assemblies (A/HRC/31/66) recalls that the use of force by law enforcement officials should
be exceptional, and assemblies should ordinarily be managed with no resort to force. Any
use of force must comply with the principles of necessity and proportionality (para. 57).
These principles apply to the use of all force, including potentially lethal force. Firearms
may be used only against an imminent threat either to protect life or to prevent life-
threatening injuries (making the use of force proportionate). In addition, there must be no
other feasible option, such as capture or the use of non-lethal force to address the threat to
life (making the force necessary) (para. 59). Furthermore, firearms should never be used
simply to disperse an assembly; indiscriminate firing into a crowd is always unlawful (para
60).



Investigations
Moreover, the Principles on Effective Prevention and Investigation of Extra-legal,

Arbitrary and Summary Executions, in particular principle 9, recall the duty to conduct
thorough, prompt and impartial investigations of all suspected cases of extra-legal,
arbitrary and summary executions. The Minnesota Protocol on the Investigation of
Potentially Unlawful Death (2016) further highlights the right to know the truth extends to
family members and society, particularly given the public interest in preventing
international law violations. Therefore, absent a compelling need to protect the public
interest or the legal rights of the victims and their families, the State party must disclose
relevant details about the investigation to the victim’s next of kin and make its findings
public. States should adopt explicit policies regarding the transparency of investigations.
In addition, persons whose rights have been violated have the right to a full and effective
remedy included to adequate, effective and prompt reparation.

We note the authorities must “conduct an investigation as soon as possible and
proceed without unreasonable delays... The failure of the State promptly to investigate
does not relieve it of its duty to investigate at a later time: the duty does not cease even
with the passing of significant time” (para 32 of the Minnesota Protocol). The duty of
promptness does not justify a rushed or unduly hurried investigation. We remind that
amongst other things, investigations into alleged unlawful killings should seek to determine
who was involved in the death and their individual responsibility for the death and seek to
identify any failure to take reasonable measures which could have had a real prospect of
preventing the death. It should also seek to identify policies and systemic failures that may
have contributed to a death, and identify patterns where they exist (para 25).

A failure to investigate and bring perpetrators of such violations to justice could in
and of itself give rise to a separate breach of the ICCPR (CCPR/C/21/Rev.1/Add.13, paras.
15)

Compensation
We underline that families and dependents of victims of extra-legal, arbitrary or

summary executions shall be entitled to fair and adequate compensation within a
reasonable period of time, pursuant to principle 20 of the Principles on the Effective
Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions.

Prohibition on torture and other cruel, inhuman or degrading treatment or punishment

We remind that the absolute and non-derogable prohibition of torture and other
cruel, inhuman or degrading treatment or punishment, is an international norm of jus
cogens that is codified in article 7 of the International Covenant on Civil and Political
Rights (ICCPR), ratified by your Excellency’s Government on April 10, 1979 and
reflected, inter alia, in Human Rights Council Resolution 25/13 and General Assembly
Resolution 68/156.

In particular, paragraph 1 of General Assembly Resolution 68/156 “[c]ondemns all
forms of torture and other cruel, inhuman or degrading treatment or punishment, including



through intimidation, which are and shall remain prohibited at any time and in any place
whatsoever and can thus never be justified, and calls upon all States to implement fully the
absolute and non-derogable prohibition of torture and other cruel, inhuman or degrading
treatment or punishment”.

Right to Health
We would like to further bring to your attention, article 12 of the International

Covenant on Economic, Social and Cultural Rights, ratified by India on 10 April 1979,
which establishes the right of everyone to the enjoyment of the highest attainable standard
of physical and mental health. States Parties to this Covenant shall guarantee that the rights
enunciated there-in, including the right to health, will be exercised without discrimination
of any kind (art.2.2) and shall fulfil their obligation to respect the right to health by
refraining from prohibiting or impeding equal access for all persons to health services.
(Committee on Economic, Social and Cultural Rights General Comment 14, para. 34). In
addition, pursuant to principle 5(c) ofthe Basic Principles of the Use of Force and Firearms
by Law Enforcement Officials, law enforcement officials should ensure the provision of
timely medical assistance to anyone injured as a result of the use of force or firearms.



