
PALAIS  DES N ATIONS  - ] 21 l GENEV  A ] 0, SWITZERLAND

Mandate  of  tlie Special  Rapporteur  on extrajudicial,  summary  or arbitrary  executions

REFERENCE

At  IND  9/2018

7 May  2018

Excellency,

I have  the honour  to address  you  in my capacity  as Special  Rapporteur  on

extrajudicial,  summary  or arbitrary  executions,  pursuant  to  Human  Rights  Council

reso]ution  35/15.

In this  connection,  I worild  like  to bring  to tl'ie attention  of  your  Excellency's

Goven'iment  information  I liave  received  concerning  allegatioris  of  violations  of  the  right

to life  of  eleven  civilians  in Kashmir,  ten of  whom  were  allegedly  killed  either

intentionally  or following  excessive  or indiscriminate  use  of  fire  arms  by law

enforcement  officials  or  the  army  and  an eleventh  individual  who  was  reportedly

killed  during  an exchange  of  fire  between  police  and  militants,  and  that  thus  far,  the

authorities  have  reportedly  failed  to  conduct  thorough,  prompt  and impartial

investigations  into  all  eleven  cases,  leading  to the  prosecution  of  perpetrators.

Allegations  of  excessive  use of  force  and killings  of  civilians  by  the Indian  armed

forces  under,  inter  aiia,  tlie  An'ned  Forces  (Special  Powers)  Act  have  been  tlie  subject  of

multiple,  repeated  communications  by  special  procedures  mandate  holders  including  IND

7/2018,  IND  10/2017,  IND  5/2016,  IND  13/2015,  IND  12/2009,  IND  20/2008,  IND

21/2007  and IND  30/2006.  I take  note  of  the lengthly  response  received  to IND  5/2016,

and  responses  to IND  12/2009  aiid  IND  21/2007  but  remain  concerned  by  the  iSsueS raised

in the cominunications  and  continued  allegations  related  to execssive  use of  force  by the

armed  forces  as well  as the continuing  application  of  the  Armed  Forces  (Special  Powers)

Act.  I regret  that  no replies  have  yet  been  received  to communciations  IND  7/2018,  IND

10/2017,  IND  13/2015,  IND  20/2008  and  IND  30/2006.

According  to the  information  received,

Eleven  individuals,  all  men  and  ui'iarmed  civilians  have  been  killed  by  gun  fire,  by

Indian  security  personnel,  eitl'ier  intentionally,  caught  in cross-fire  or hit  by stray

bullets  in the past  hvelve  months,  in what  appears  to be intentional  killings  or

excessive  and  careless  rise of  firearms  in the  context  of  either  demonstrations,  social

events  or other  circumstances.  In  one  case,  the victim  was  first  injured  by bullet,

and then  deliberately  killed  by security  personnel.  Wliereas  a number  of  First

Information  Reports  (FIR)  were  reportedly  filed  with  tlie  local  police,  iii  many  cases

they  have  not  been  shared  with  the  next-of-kin  of  the  victim.  Fuitlierinore,  in otl'ier

cases  it is not  clear  that  FIRs  liave  been  j-rled  or  tliat  magisterial  inquiries  liave  been

undertaken,  both  of  wliich  tlie  Supreme  Court  has ruled  are mandatory  for  deatl'is

involving  tlie  security  forces.  Moreover  it  would  appear  tliat  no serious  steps  liave

thus far been  taken  to effectively  investigate  tliese  killings,  to prosecute  tlie



perpetrators,  and to take  measures  to  liold  tlie forces  operating  in  Kashmir

accountable  for  alleged  intentional  killings  and  misuse  of  firearms.

The  victims  include:

Three  individuals,  Mr.  Khalid  Ahmad  Dar,  Mr.  Mohammad  Ayoub  Mir  and  Mr.

Haji  Moliammad  Abdullah  Ganai  killed  after  Army  or  State  Forces  used

excessive  use of  force  during  demonstrations:

One  individual,  Mr.  Niyaz  Ahmad  Mir,  killed  by  cross  fire  between  militants  and

army  or  police;

Seven  individuals,  Mr.  Tanveer  Ahmad  Wani,  Mr.  Owais  Shafi  Dar,  Mr.  Javaid

Ahmad  Bhat,  IV[r.  Rayees  Ahmad  Ganai,  Mr.  , Mr.

Habibullah  Shah  Syed,  and  Mr.  Gowhar  Ahmad  Rather,  killed  intentionally  by

army  or  police.

Furtlier  information  on these  allegations  is appended  to this  communication.

Without  making  a judgn'ient  as to the accuracy  of  the information  made  available

to me, I express  my  most  serious  concern  about  the alleged  violation  tlie  right  to life  of

these  eleven  individuals  contrary  to article  6(1)  of  the  International  Covenant  for  Civil  and

Political  Rights,  ratified  by India  on 10 April  1979.  I am particularly  concerned  by

allegations  of  intentional  use of  lethal  and  excessive  force  leading  to deaths.

I respectfully  remind  your  Excellency  s government  that  state  agents  may  only  use

letlial  force  if  it is "strictly  unavoidable  in  order  to protect  life"  and that  any  loss  of  life  that

results  fron'i  the excessive  use of  force  by  law  enforcement  officials  without  strict

compliaiice  with  tl'ie principles  of  necessity  and  propoitionality  is an arbitrary  deprivation

of  life  and  tlierefore  illegal.

I am also  concerned  by  tlie  apparent  lack  of  investigations  conducted  in several

cases  and  lack  of  transparency  regarding  the  progress  of  investigations  in others,  including

that  infon'nation  has not  been  made  available  to the next-of-kin  of  the victiins.  Ui'ider

inteinational  human  rights  law,  states  have  a positive  duty  of  due  diligence  to to investigate

all  allegatioris  of  potentially  rinlawful  killings,  and  to do so in an independent,  impartial,

prompt,  effective,  thorougli  and  transparent  n'ianner.  Any  suspected  arbitrary  killings  must

give  rise  to immediate  and  effective  investigations  and,  wliere  tliere  is sufficient  evidence,

prosecution  of  the  perpetrators.

Special  procedures  mandate  holders  liave  previously  expressed  concern  about  a

number  of  aspects  of  the Armed  Forces  (Special  Powers)  Act  including  the Special

Rapporteur  on extrajudicial,  summary  or arbitrary  executions  in his report  on liis  visit  to

India  (A/HRC/23/47/Add.l  paras  21-  28 and 100  and  AfHRC/29/37/Add.3  paras  15-  18)

amongst  others  and  reiterate  the  call  for  and  it  to be repealed,  or  at least  radically  amended.



In  connection  witli  the  above  alleged  facts  and concerns,  please  refer  to the Annex

on Reference  to international  human  rights  law  attaclied  to this letter  wliic)i  cites

interi'iational  human  riglits  instruments  and  standards  relevant  to tliese  allegations.

As  it is rriy  responsibility,  under  the  mandate  provided  to me by  the Human  Rights

Council,  to seek  to clari:[y  all  cases  brought  to my  attention,  I would  be grateful  for  your

observations  on the following  matters:

1. Please  provide  ai'iy  additional  information  and/or  comment(s)  you  may  have

on  tlie  above-mentioned  allegations.

2. Please  provide  tlie  details,  and where  available  the  results,  of any

investigation,  and  judicial  or otlier  inquiries  carried  out  in relation  to these

cases.  Have  any penal,  disciplinaiy  or  administrative  sanctions  been

imposed  on the  alleged  perpetrators?

Please  provide  information  on the procedures  adopted  to ensure  FIRs  are

filed  and  magisterial  inquiries  are conducted  in all  cases  of  alleged  killings

involving  the  security  forces  and that any  investigations  conducted

transparently.  Please  explain  why  the next-of-kin  have  not  received  copies

of  FIRs  filed  or inforn'iation  on the existence  of  progress  of  investigations

in  the  aforementioned  cases.

4. Please  indicate  whetlier  reparations  )iave been or will  be made  to the

victims'  next-of-kin.

5. Please  provide  information  about  tlie  directives  issues  by the Government

to  law-enforcement  personnel  and  an'ny  concerning  the  precise

circumstances  in wliich  the  use of  lethal  force  is authorized  in the area of

Indian  Administered  Kashmir,  and indicate  liow  tliese  directives  comply

with  the international  human  rights  obligations  of  India  under  the ICCPR,

as well  as the  requirement  of  tlie  Basic  Principles  on tlie  Use  o'f  Force  and

Firearms  by  Law  Enforcement  Officials.

I would  appreciate  receiving  a response  within  60 days.  Passed  this  date,  Your

Excellency's  Governinent's  response  will  be made  public,  together  with  the present

coinmunication,  and compiled  in a report  to be presented  to the  Hun'ian  Rights  Council  for

its coiisideratiori.

While  awaiting  a reply,  I rirge  that  all necessary  interim  measures  be taken  to halt

the  alleged  violations  and prevent  their  re-occurrence  and  in  the  event  tliat  the

investigations  support  or  suggest  the allegations  to be coiarect,  to ensure  the  accountability

of  any  person(s)  responsible  for  the  alleged  violations.

I may  publicly  express  my  conceri'is  in tlie near future  as, in my view,  the

information  at hand  indicates  a matter  warranting  the  most  serious  attention.  I also  believe
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that the wider  public  sl'iould  be alerted  to the implications  of  the above-mentioned

allegations.  Any  public  expression  of  concern  on my  pait  would  indicate  tliat  I have  been

in contact  witli  your  Excellency's  Government's  to clarify  the issue/s  in question.

Please  accept,  Excellency,  the assurances  of  my  liigliest  consideration.

Agnes  Callamard

Special  Rappoiteur  on extrajudicial,  summary  or arbitrary  executions
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Annex  II

The  following  table  summarises  the  allegations  concerning  the  11  cases.

NO Location Name  and

age  of  the

individual

Date Alleged  Facts Alleged

Perpetrator

Responses  from  authorities,

complaints  filed  and

_ investigations

l

I

Kangan,

District

Ganderbal,

Jammu  and

Kaslimir

(Indiaii

Held

Kasl'u'nir),

India

I

Mr.  Gowhar

Ahmad

Rather  (23)

2 April

2018

Mr.  Ratlier  was  sitting  at a parapet  on

tlie  side  of  national  higl'iway  road

when  a Police  officer  ran  towards

liin'i  witl'i  l'iis gun  in-his  hand,

sl'iouting  that  he would  kill  l'iim.  Mr.

Rather  ran  away  and  tlie  Police

officer  fired  at him  liitting  him  in  the

liead  Injured,  Mr.  Ratlier  fell  to tlie

ground  The  Police  officer  dragged

l'iim  by the  collar  for  about  100  feet

until  a crowd  forn'ied  and  the  Police

officer  ran  away.  Mr.  Rather  was

taken  to  tlie  hospital,  but  later  '

succumbed  to  his  injuries.

A  Police  officer

from  the  Police

Station  Kaiigan,  a

Grade  Constable

serving  in  Jammu

Kashinir  Police  with

belt  mu'nber

422/GBL

A  FIR  was  registered  for  attempted

murder,  later  converted  into  murder.

The  Deputy  Con'imissioner  of  District

Ganderbal  initiated  a magisterial

enquiry  into  the  case.

The  accused  has been  arrested  and  is

suspended  pending  the  outcome  of  tlie

inquiry.

2 Nooru  area

ofBudgam

district

Mr.

Habibullah

Shah  Syed

(58)

19

February

2018

Mr.  Syed  Sliali,  left  home  on 19

February  and  did  not  returii.  Persons

associated  with  Mr.  Shaft  Syed  saw  a

Facebook  post  indicating  that  l'ie had

been  killed  in  the  air  force  cai'np  at

Nooru,  Budgam,  l5kt'n  from  his

residence.  Relatives  were  called  to

tl'ie  Police  station  at Budgam  to

identify  liis  body.

Police  repoitedly  clain'ied  lie  was

believed  to  have  psychosocial

Sentry  posted  in Air

force  station
I

Budgan'i

A  FI_Rno.  38/2014  was  filed  in

Budgam  police  station  and  tlie  fan'iily

lias  filed  an application  for  ex-gratia

relief  in  tbe  District  Magistrates

Office  in  Budgam.  The  District

magistrate  of  Budgam  assured  the

family  that  investigations  will  be

undertaken  and  compensation  paid

and. Tlie  family  l'ias no infornnation

on tlie  status  of  investigations  in  the

case,  thus  far.



disabiiities  and  had  crossed  the

security  fence  of  the  station  despite

warning  shots  being  fired  and  was

killed  by  the  sentry.  His  family

indicated  he did  not  have

psychosocial  disabilities.

3 Gratwalipo

ra

Mr.  Javaid

Ahmad

Bhat  (20)

27

Jamiary

2018

There  was  a three  day  protest  in

Shopian  district  after  a militant  was

killed.  On  the  third  day,  there  was

stone  throwing  between  the  villagers

and  the  anniy,  which  provoked

indiscriminate  gun  fire  by  the  army

in  the  village  of  Ganawpora.  The

army  then  moved  past  the  village  and

were  100  n'ieters  away  when  they

fired  two  more  rounds  which  killed

Members  of  the

army  from  44

Rashtriya  Rifles

The  Police  liave  registered  the  case

under  FIR  No.  26/2018  in  Shopian

police  station.  The  families  have  not

received  a copy  of  the  FIR.  The  father

of  the  anny  men'iber  allegedly

identified  by  Police  as tlie  perpetrator

has  petitioned  the  Supreme  Court  to

quash  all  proceedings  against  his  son.

On  12 February  the  Supreme  Court

passed  an interim  order  directing  the

4 Ganawpora Mr.  Rayees

Ahmad

Ganai  (20)

5 Ganawpora Mr.

ffl a f
-' (16)

Mr.  , Mr.  Javid Police  not  to  take  any  "coercive

Aauned  Bhat  and  Mr.  Rayees  Alunad

Ganai.

action"  against  the  individual.  The

government  has  also  appointed  the

District  Magistrate  to  carry  out  a

magisterial  enquiry.  Thus  far,  there  is

no  information  on  progress.

6 Khodweni,

Main

market,

Kulgam

Distiict

Mr.  Khalid

Ahmad  Dar

(22)

9 January

2018

There  was  a protest  in  the

marketplace  wl'ffch  Mr.  Dar  was

passing  tl'irougli.  Security  forces  fired

tear  gas  and  protestors  threw  stones.

Security  forces  also  fired  some

gunsliots  and  Mr.  Dar  was  shot  in  tlie

cliest  and  died  in  liospital.

Jammu  and  Kasl'imir

Police,  members  of

the  Special

operations  Group

from  the  Qaimoli

Police  post  and  the

Central  Reserved

Police  Force.

Police  forces  from  Qaimoli

summoned  tlie  family  but  tlie  family

lias  indicated  the  Police  can  visit  tlieir

location  for  any  enquiries.

2



7 Batmaran

Village,

Wanpora,

Sliopian

District

Mr.

Mohammad

Ayoub  Mir

(46)

19

Decen'iber

2017

Mr.  Mohaminad  Ayoub  Mir  was

attending  a funeral  and  people  started

chanting  slogans.

The  Indian  army  fired  bullets  to

disperse  the  crowd  and  Mr.  Mir

received  three  bullets  in  his  stomach.

He  was  taken  to hospital  but  later

succumbed  to  his  injuries.

Indian  Army The  family  has been  infori'ned  that  a

FIR  had  been  filed  by  the  Zainapora

Police  Station,  but  have  not  received  a

copy  and  they  are not  aware  of  the

status  of  the  case.  '

8 At

Kakapora,

Main

market,

Pulwama

District

Mr.  Owais

Shafi  Dar

(18)

13 Arigust

2017

An  individual  from  the  Central

Reserve  Police  Force  (CRPF)  who

were  travelling  in  vel'iicles  near

Kakapora  bridge,  fired  a pellet

cartridge  at Mj.  Dar,  who  was

walking  alone.  Tl'ie  caitridge  hit  the

riglit  side  of  his  chest  and  burst

inside  liis  body.  He  was  taken  to

liospital  but  later  succumbed  to his

injuries.

During  l'iis funeral  a Police  vehicle

entered  the  graveyard  aiid  fired

pellets  caitridges  at mourners  leading

to injuries.

Central  Reserved

Police  Force  (CRPF)

police

A  fai'nily  member  tried  to file  a FIR

after  tlie  killing  but  was  told  to retuni

a few  days  later.  Following  tl'iis,

i'nembers  of  tl'ie Police  took

statements  from  the  family  and

witnesses  and  told  tl'iem  a FIR  would

be filed.  The  family  liave  tried

numerous  times  to get  a copy  of  the

FIR  but  have  not  been  provided  with

it.

9 Main

Market

Beerwah,

Budgam

Mr.  Tanveer

Ahmad

Wani  (22)

21 July

2017

Members  of  the  ariny  from  the  53

Rashtriya  Rifles  (RR)  battalion

camped  at Beerwali  were  passing

through  the  market  and

intentionally  targeted  Mr.  Wani

shooting  him  in  the  thigh  and

again  in the  mouth  after  he fell.  He

Ari'ny  of  55

Raslitriya  Rifles

camped  at Beerwah.

A  con'iplaint  was  made  to State

Human  Rights  Commission,  and  is

still  pending.  Police  ]odged  a FIR

74/20l7  at Beerwah  Police  Station  for

"attempted  murder"  but  no fuither

inforination  is available  on  the  status

of  the  case.
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was  taken  to a Hospital  by  the  an'ny

but  later  succumbed  to his  injuries.

10 Goriwan

Market,

Bijbehara,

Anantnag

District

Mr.  Haji

Mohammad

Abdullah

Ganai  (57)

17  July

2017

An  altercation  occurred  after  a traffic

accident  between  an individual  on  a

scooter  and  aii  army  veliicle.  A

crowd  fomied  and  one  of  the

individuals  from  tlie  army  opened

fire  to disperse  tl'iem.  Mr.  Ganai,  who

was  standing  outside  liis  sliop  nearby

was  hit  on  the  'left  thigli.  He  was

taken  to liospital  and  later  succumbed

to his injuries.

A  mei'nbers  of  tlie

An'ny

The  family  applied  for  i'i'ionetary  relief

and  compassionate  employment.  Tliey

liave  received  Rs. 1 lakh  ex-gratia

relief  and  the  request  for  a

compassionate  appointment  appears

to  be being  considered.

ThepolicefiledaFIRNo.  101/2017

at Bijbehara  Police  Station  cuider  tl'ie

charge  of  "attempt  to murder".  Tlie

status  of  investigations  is unla'iown.

11 Alstop,

Srinagar  -

Jammu

higliway,

Malpora

area  of

Anantnag

district

Mr.  Niyaz

Ahmad  Mir

(51  )

6 May

2017

Mr.  Niyaz  stopped  at the  site  of  a

traffic  accident.  Whilst  waiting  for

the  road  to be cleared  by  Police  from

tlie  Mir  Bazar  post,  tlie  Police  was

attacked  by  militants.  Mr.  Mir  was

shot  along  with  three  Police  officers.

Mr.  Mir  WaS taken  to hospital  but

later  succumbed  to his  injuries.

Police  or  militants Police  filed  a FIR  (No.  100/2017)  at

Qazigund  police  station.

In  tlie  month  of  June,  2017,  the  faniily

filed  application  for  ex-gratia  relief

before  the  office  of  Deputy

Coinmissioner,  Anantna.

The  family  has no infori'nation  on

eitl'ier  tlie  status  of  tlie  investigations

or  the  application  for  relief.
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