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Excellency,

We have the honour to address you in our capasitgpecial Rapporteur on the
human rights of migrants; Special Rapporteur onritjet of everyone to the enjoyment
of the highest attainable standard of physical myedital health; Special Rapporteur on
torture and other cruel, inhuman or degrading meat or punishment; and Special
Rapporteur on violence against women, its causésansequences pursuant to General
Assembly resolution 60/251 and to Human Rights Couresolutions 17/12, 15/22,
16/23, and 16/7.

In this connection, we would like to draw the atiem of your Excellency’s
Government to information we have received regardime situation of 16 gay and
transgender individual&.P., A.C-R., R.L., J.H, D.P,, E.D., U.F, J.S-RL.F-D., J.H.,
M.S-N., A.A-B., J.A., S.M., N and T, whohave allegedly been subjected to torture and
ill treatment while in detention in U.S. immigratidacilities.

According to information received:

E.P., AC-R,R.L,JH, D.P, ED., UF, J.S-RL.F-D., JH., M.S-N., AA-B.,
J.A., S.M., N and T have been held in various immigration detentiocilifees
between May 2009 and July 2011. Currenil-R., J.A., A.A-B., D.P. and L.F-
D., are still being held at the Santa Ana City JaiCaifornia and at the Kenosha
County Detention Center in Wisconsin. It is our ersianding that these five
individuals are not eligible for release nor bonecduse they are subject to
“mandatory detention” under U.S. Immigration lawowever, it is alleged that
they have not been individually assessed nor heil dases reviewed since the
initial detention order.

The victims have consented to have their casesdemesl by the Special Rapporteur but due to the
sensitive nature of the allegations have requebtdnly their initials be used.



According to the information received there arerfomain issues of concern
regarding the above 16 individuals who have beeay® currently, in the custody
of the Department of Homeland Security (DHS):

1. Repeated instances of sexual violence allegedlyndtied by inmates and
staff in U.S. immigration detention facilities atite exclusion of immigrant
detainees from the proposed standards afforded rutite Prison Rape
Elimination Act (PREA).

2. The arbitrary placement of lesbian, gay, bisexuad &ransgender (LGBT)
and/or HIV+ individuals in indefinite segregatioolitary confinement without
individualized assessment, documented reasonsce@ss to a review and
appeal process.

3. Denial of adequate medical and mental health cgegifically with regard to
chronic illnesses such as HIV, gender identity iieg depression and anxiety.

4. Lack of protection from persecution and respect tfe principle of non-
refoulement where there is a risk of torture iiraed to their home countries
on account of their sexual orientation, gendertitienr HIV status.

Regarding the allegations of sexual assault, twsesan particular have been
brought to our attention. One involving J.H. who sweeportedly sexually
assaulted by two fellow detainees. The contractaffi did not allegedly provide
adequate protection or investigate the violatioe. fdquested to be transferred
due to fear for his safety. Only three months aftee violation did DHS
Headquarters intervene and place him in what waectefely solitary
confinement at Otero County Detention Center in Ndexico. Another case is
“N” who was reportedly sexually assaulted by a duahile in segregation at the
Eloy Detention Centre in Arizona. She received saonemtal health counseling
but this was inadequate for the serious trauma shat experienced and no
investigation was undertaken.

In addition to the specific allegations of sexussault, we received reports of
forced sexual acts and inappropriate touching dusinip searches. This further
increases our concern regarding reports that tbenteNational Standards To
Prevent, Detect, and Respond to Prison Rape deactlbg the Department of
Justice in compliance with the PREA, have excluideahigration detention from
its provisions, despite numerous accounts of aflegjguse against immigration
detainees. Although the Department of Homeland @gcinas developed
performance-based standards for immigration faesljit these provisions are
allegedly nonbinding and unenforceable. The resaflt the exclusion of
immigration detention from the National Standarddl Wwe to deny effective
protection to thousands of men, women and childveo are in the custody of
Immigration and Customs Enforcement (ICE), Bordetré and the Office of
Refugee Resettlement (ORR). LGBT individuals arpaticular risk for sexual



abuse and assadltThe exclusion of immigration facilities from theafibnal
Standards would produce unjust results, since utiderproposed rules, an
immigrant detained in a local jail would be proezttbut would lose that
protection once transferred to an ICE facility.

With respect to the alleged use of arbitrary aralgmged solitary confinement, a
number of the victims claim to have been subjec¢tedolitary confinement or
confined to “lock down” in their cells for 22 houpgr day. Of particular concern
is that the practice of solitary confinement wakegddly applied for several
months and without a formal assessment of its ségesnd a lack of an appeals
process. These individuals may need “protectivéoclys regarding their physical
environment but the restrictive regime. i.e. theklaf access to recreation and the
refusal to permit visits from family members canhetjustified.

Regarding the allegations of denial of medicalttresmt, we are informed that a
number of detainees have had difficulties accesiag medication at the Santa
Ana City Jail in California. In particular, transgter individuals are often
diagnosed with a Gender Identity Disorder (GID) ethis a serious medical
condition yet a number of the victims listed abdwese been routinely denied
hormone treatment by DHS authorities. For transgendividuals held in Santa
Ana City Jail in California there is reportedly damket policy of denying

hormone treatment which results in severe distrasd depression due to
withdrawal symptoms.

Without in any way implying any conclusion as le facts of the above cases, we
should like to appeal to your Excellency’'s Governinéo seek clarification of the
circumstances regarding the cases of the personsiamed above. We would like to
stress that each Government has the obligationoteg the right to physical and mental
integrity of all persons. This right is set fortfitér alia in the Universal Declaration of
Human Rights (UDHR), the International Convention @ivil and Political Rights and
the Convention (ICCPR) against Torture and OtheueCrinhuman or Degrading
Treatment and Punishment (CAT). In this connectioa,would like to re-emphasis the
importance of taking effective steps to investigatel punish acts of torture and ill-
treatment, we would like to draw your Excellencgevernment’s attention to article 12
of the CAT, which requires the competent authaiteeundertake a prompt and impartial
investigation wherever there are reasonable grouadselieve that torture has been
committed, and article 7 of the CAT, which requi&sate parties to prosecute suspected
perpetrators of torture. And also recall paragréaplof Human Rights Council Resolution
16/23, which urges States “To take persistent,rdeted and effective measures to have
all allegations of torture or other cruel, inhumamdegrading treatment or punishment
investigated promptly, effectively and impartialy an independent, competent domestic
authority, as well as whenever there is reasongidglend to believe that such an act has

%2 The Human Rights Committee has noted “allegatidnaidespread incidence of violent crime perpetraagdinst
persons of minority sexual orientation, includinglbw enforcement officials.” (CCPR/C/USA/CO/3/RevDec 18,
2006 at 25).



been committed; to hold persons who encouragerotolerate or perpetrate such acts
responsible, to have them brought to justice amuighed in a manner commensurate
with the gravity of the offence, including the offils in charge of the place of detention
where the prohibited act is found to have been citied) and to take note, in this

respect, of the Principles on the Effective Invgation and Documentation of Torture

and Other Cruel, Inhuman or Degrading Treatmemwrishment and the updated set of
principles for the protection of human rights thghuaction to combat impunity as a
useful tool in efforts to prevent and combat taatur

We would like to draw your Excellency’s Governnisrdttention to paragraph 2
of General Comment No. 20 of the Human Rights Cateei which provides that, “The
aim of the provisions of article 7 [on the prohidit of torture and other cruel, inhuman
and degrading treatment or punishment] of the IC&P® protect both the dignity and
the physical and mental integrity of the individuklis the duty of the State party to
afford everyone protection through legislative ader measures as may be necessary
against the acts prohibited by article 7, whethélicted by people acting in their official
capacity, outside their official capacity or in &vate capacity.” (adopted at the 44
session of the Human Rights Committee, 1992).

We would also like to bring to the attention of ydtxcellency’s Government
article 4 (b) of the United Nations Declaration thre Elimination of Violence against
Women, which stipulates that States should pursualappropriate means and without
delay a policy of eliminating violence against waomand, to this end, should refrain
from engaging in violence against women. Article4 d) of the Declaration also notes
the responsibility of States to exercise due dilagge to prevent, investigate and, in
accordance with national legislation, punish adtviolence against women, whether
those acts are perpetrated by the State or bytprp@rsons. To this end, States should
develop penal, civil, labour and administrativecteoms in domestic legislation to punish
and redress the wrongs caused to women who arecsetjto violence. Women who are
subjected to violence should be provided with agteshe mechanisms of justice and, as
provided for by national legislation, to just arffeetive remedies for the harm that they
have suffered. States should, moreover, also infsomen of their rights in seeking
redress through such mechanisms.

Additionally, we wish to recall the recommendatomade by the Special
Rapporteur on Violence against women following hession to the United States of
America from January 24 to February 7, 2011. Thesede, inter alia, 1) taking sexual
orientation and/or gender identity into account whdetermining a prisoner’s
vulnerability to abuse and adopting policies taciir prohibit the singling out and
harassment of non-gender-conforming prisoners;n#raving and adopting national
standards to transform the country’s immigratiortedgon system into a truly civil
model, thus avoiding the custody of immigrant detas with convicted individuals, and
ensuring that these standards are made legallyngima all detention facilities, including
those run by state, local, or private contractangl 3) adopting policies at the federal and
state level to ensure that women in prisons reddigénighest attainable level of physical
and mental health care. In particular, women'sopssshould provide comprehensive



reproductive health services and gender-sensitiemtah health and drug treatment
programs. Women should not be punished, throughirastnative segregation or
otherwise, for behavior associated with their mienitaess. Adequate independent
oversight processes should be instituted to improveémum standards of health services
and to ensure that costs do not prohibit inmatas faccessing health care.

We would also like to draw your Excellency’s Goument's attention to
paragraph 18 of the General Comment No. 2 of then@ittee against Torture
(CATICIGC/2, 24 January 2008), where the Committae made clear that where State
authorities or others acting in official capacity under colour of law, know or have
reasonable grounds to believe that acts of toduil-treatment are being committed by
non-State officials or private actors and they failexercise due diligence to prevent,
investigate, prosecute and punish such non-Stdiats or private actors consistently
with the Convention, the State bears responsitadlitgl its officials should be considered
as authors, complicit or otherwise responsible utitke Convention for consenting to or
acquiescing in such impermissible acts. Since #ilereé of the State to exercise due
diligence to intervene to stop, sanction and previdmedies to victims of torture
facilitates and enables non-State actors to comamis impermissible under the
Convention with impunity, the State’s indifference inaction provides a form of
encouragement and/or de facto permission

We also wish to underscore the right of everyooethe highest attainable
standard of physical and mental health as reflecig@r alia, in article 12 of the
International Covenant on Economic, Social and @alt Rights, which your
Excellency’s Government signed on 5 October 1970rUsigning the Covenant, your
Excellency’s Government agreed to bind itself in@daith to ensure that nothing is done
that would defeat the object and purpose of thermattional instrument, pending a
decision on ratification.

Given its severe adverse health effects the usslgary confinement itself can
amount to acts prohibited by article 7 of the ICCRRRure as defined in article 1 of CAT
or cruel, inhuman or degrading punishment as defimearticle 16 of the CAT. In
General Comment No. 20, the Human Rights Committeecluded that the use of
prolonged use of solitary confinement may amourat bweach of article 7 of the ICCPR.

Similarly, with regard to the allegation of a delay outright denial of medical
treatment including for HIV treatment, we would diko draw the attention of your
Excellency’s Government to the Standard Minimum eRuffor the Treatment of
Prisoners. Rule 22(2) provides that, “Sick prissngho require specialist treatment shall
be transferred to specialized institutions or tol ¢iospitals. Where hospital facilities are
provided in an institution, their equipment, fuliisgs and pharmaceutical supplies shall
be proper for the medical care and treatment &f@iisoners, and there shall be a staff of
suitable trained officers.” Furthermore, Rule 25ftdvides that, “The medical officer
shall have the care of the physical and mentakinedlthe prisoners and should daily see
all sick prisoners, all who complain of illnessdaany prisoner to whom his attention is



specially directed.” (approved by the Economic &adial Council by resolutions 663 C
(XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 19.)

Recalling the recent Human Rights Council Resoiut{A/HRC/17/L.9/Rev.1)
expressing grave concern at acts of violence asdridiination, in all regions of the
world, committed against individuals because ofirttsexual orientation and gender
identity, we urge your Excellency’s Government #ke all necessary measures to
guarantee that the rights and freedoms of the mi@néoned persons are respected and
that accountability of any person guilty of theegkd violations is ensured. We also
request that your Excellency’s Government adopéctife measures to prevent the
recurrence of these acts.

We would also like to recall that internationalnfan rights law and standards,
including the right to physical and mental integif all persons, freedom from torture
and more broadly from violence, the right to heatlte right to be treated humanely are
applicable to all those within the jurisdiction thfe State concerned. In this regard the
Human Rights Committee in its General Comment 32@34 further explained that:
“10. States Parties are required by article 2, graggh 1, to respect and to ensure the
Covenant rights to all persons who may be withairtterritory and to all persons subject
to their jurisdiction. This means that a State yantist respect and ensure the rights laid
down in the Covenant to anyone within the poweeféective control of that State Party,
even if not situated within the territory of theatt Party. As indicated in General
Comment 15 adopted at the twenty-seventh sessif86]lthe enjoyment of Covenant
rights is not limited to citizens of States Partimst must also be available to all
individuals, regardless of nationality or statefess, such as asylum seekers, refugees,
migrant workers and other persons, who may findh8eves in the territory or subject to
the jurisdiction of the State Party. This principleo applies to those within the power or
effective control of the forces of a State Partyracoutside its territory, regardless of the
circumstances in which such power or effective mdnivas obtained, such as forces
constituting a national contingent of a State Padgigned to an international peace-
keeping or peace-enforcement operation”. Furtheemarticle 26 of the ICCPR
guarantees the right to equality to all withoutcdimination based inter alia on national
origin.

Moreover, it is our responsibility under the mamdaprovided to us by the Human
Rights Council, to seek to clarify all cases braughour attention. Since we are expected
to report on these cases to the Human Rights Clouwmeiwould be grateful for your
cooperation.

We understand that the concerns expressed abowe been raised with the
Department of Homeland Security’s Office of CiiildaHuman Rights (CRCL) and that
your Excellency’s Government has indicated it vioa# completing its investigation in
early 2012. We hope that the findings of the inigasion will be made public. In the
meantime, we would be grateful for your observation the following matters:



1. How can allegations of sexual violence be promptlyestigated if the
Department of Justice’s proposed regulations tduelecimmigration detention
facilities detainees from the Prison Rape ElimmatAct (PREA) are passed?

2. What steps have been taken to investigate theiengiclaims of torture and
cruel, inhuman and degrading treatment while in thestody of the
Department of Homeland Security?

3. Will the Government extend the protections of PRBAmMmigrant detention
facilities by ensuring the definition of “prison’hdéludes any confinement
facility of a federal, state or local governmentiather administered by the
Government or a private company on behalf of thee@ament?

4. What steps will the Government take to provide sigt to ensure
implementation of these policies?

5. Will the Government terminate immigration detentioontracts with local
counties and private prisons that engage in abwsimduct?

6. What steps will the Government take to ensure thedieiduals receive the
medical treatment and medication they require?

We undertake to ensure that your Excellency’s Guwvent’s response to each of
these questions is accurately reflected in thertepe will submit to the Human Rights
Council for its consideration.

Please accept, Excellency, the assurances of glhesti consideration.

Francois Crépeau
Special Rapporteur on the human rights of migrants

Anand Grover
Special Rapporteur on the right of everyone toethieyment of the highest
attainable standard of physical and mental health

Juan E. Méndez
Special Rapporteur on torture and other cruel,nmou or degrading treatment or
punishment

Rashida Manjoo
Special Rapporteur on violence against womenaitses and consequences



