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Excellency,

| have the honour of addressing you in my capastSpecial Rapporteur
on the rights of indigenous peoples, pursuant tm&luRights Council Resolution 15/14.

In this connection, | would like once again toerejour Excellency’s Government
to the situation regarding tipeoposed use of recycled wastewater for commerciaki
operations in the San Francisco Peaks in Arizonaa site considered sacred by
several Native American tribes This was the subject of a letter sent to your
Government on 10 January 2011, which referredeéaehgious significance of the
mountainous area known as the San Francisco Peatee(“Peaks”) to several Native
American tribes, and to the opposition of theségadous peoples to the United States
Forest Service’s approval of a permit for a privaaenpany to use recycled wastewater
for making artificial snow for its ski operation ihe Peaks.

| regret that | have not received a response fyour Government to my letter as
requested. Nonetheless, on the basis of the infambhave received and gathered,
which | believe to be credible and in material extp undisputed, | am offering below
observations about the situation. These obsenstishich include a series of
recommendations, are made in a continuing atteongstiablish a constructive dialogue
with your Excellency’'s Government regarding the lanmights issues raised in my
earlier communication, within the terms of my maedaom the Human Rights Council.

Observations on the situation

The extensive documentation by the Government edelr&l courts in relevant
proceedings makes clear that the San FranciscasRealsacred to several Native
American tribes, and that the presence of the plration and now the initiative to make
artificial snow from recycled wastewater on the Keaffend the religious beliefs and
practices of members of these tribes. Apart froengrovisions of domestic law that
have been applied by the courts to examine thiatsiin, international standards,



including those based on human rights treatieshticiwthe United States is a party and
the Declaration on the Rights of Indigenous Pegpkzpiire adequate consultation and
close scrutiny for any action that affects the edaites and religious practices of
indigenous peoples. The United States should enigag comprehensive review of its
relevant policies and actions to ensure that theyracompliance with these international
standards in relation to the San Francisco Peaketmer sacred sites of Native
Americans, and should take appropriate remediaractin the paragraphs below, | will
elaborate upon these points.

The effects of the planned snowmaking on Nativeiéamereligion

| am aware that the development of the ski opardtimwn as Snowbowl and its
recent plans for expanded facilities, includingdatificial snowmaking with recycled
wastewater, have proceeded with extensive exaramatid documentation by the
Government and federal courts on the impacts oiv&laimerican culture and religion.
Required environmental impact studies and the lelgallenges to the federal permits for
Snowbowl’s expansion on the San Francisco Pealkes prampted this examination and
documentation, which make abundantly clear theesbcharacter of the Peaks to the
tribes, the affront on their religious beliefs ahd tribes’ opposition to the planned
snowmaking.

The Final Environmental Impact Statement (FEIS) pibed by the U.S. Forest
Service to assess the proposal for artificial snaiing and other additions to
Snowbowl’s operations on the Peaks includes tHevimhg observations:

The San Francisco Peaks are sacred to at leastrhalfy recognized
tribes that are still actively using the Peaksutural, historic, and religious
contexts. A central underlying concept to all talber whom the Peaks are
especially important is the recognition that the Seancisco Peaks are a source
of water in the form of rain, springs, and snows Ibelieved that the Peaks were
put there for the people and it is therefore thepiess’ duty to protect it for the
benefit of the world [...] nine significant qualitiescharacterize the Peaks for the
tribes. These qualities include:

* They are the abode of deities and other spiridgse

* They are the focus of prayers and songs wherabahs communicate
with the supernatural.

» They contain shrines and other places where aarE® and prayers are
performed.

» They are the source of water.

» They are the source of soil, plant, and animsbueces that are used for
ceremonial and

traditional purposes.

» They mark the boundaries of traditional or aneé$ands.

» They form a calendar that is used to delineatkranognize the
ceremonial season.



» They contain places that relate to legends asriestconcerning the
origins, clans, traditions, and ceremonies of wai§outhwestern tribes.
» They contain sites and places that are signifizathe history and
culture of various tribes.

[]

Two examples of the cultural significance of the $aancisco Peaks are
the Hopi and Navajo peoples’ religious and spitittamnections to the Peaks, as
discussed below.

Hopi

Hopi clans migrated through the San Francisco Pgalied
Nuvatukyaovyi“High Place of Snow”), made settlements nearby, placed
shrines on the Peaks. All of the religious ceremembcus omMuvatukyaovand
demonstrate the sacred relationship of the Peatk®tblopi people. The history
of clan migrations through the area continue todb&ted, discussed, and passed
on from generation to generation. The Peaks coctamand society shrines, and
gathering areas for medicinal and religious useoitdgligious leaders visit the
Peaks annually. The San Francisco Peaks are ti®alpessence of what Hopis
consider the most sacred landscapes in Hopi relidibey are the spiritual home
of theKatsinam significant religious beings that all Hopis bgken, and are
therefore, sacred. The ceremonies associated hatReaks, the plants and herbs
gathered on the Peaks, and the shrines and anckséllings located in the
vicinity of the Peaks are of central importancéh® religious beliefs and
traditions that are the core of Hopi culture....

Navajo

The Navajo people believe that the Creator plabethton land between
four sacred mountains: Blanca Peak in Colorado,idaylor in New Mexico,
the San Francisco Peaks in Arizona, and HespemlsiR&€olorado. According
to their own history, the Navajos have always libetiveen these mountains.
Each of the four mountains is associated with dinal direction, symbolizing
the boundaries of the Navajo homeland. For the ]datlae Peaks are the sacred
mountain of the wesDoko’oo’sliid, “Shining on Top,” a key boundary marker
and a place where medicine men collect soil foir tmedicine bundles and herbs
for healing ceremonies. Navajo traditions tell t8at Francisco Peak was
adorned wittDiichili, Abalone Shell, Black Clouds, Male Rain, and alhzals,
besides being the homeldaashch’éélt’i'i(Talking God),Naada’algaii ‘Ashkii
(White Corn Boy), andNaada ‘Altsoii ‘At'ééd(Yellow Corn Girl). The sacred
name of the Peaks Biichili Dzil — (Abalone Shell Mountain). The Navajo
people have been instructed by the Creator neveat@ their sacred homeland.
Dook’o’osliid and the other three sacred mountains are the soficcging
powers They are perceived as a single unit, such as tHeofha@hogan, or as a
particular time of a single dalpook’o’osliid is seen as a wall made of abalone
shell and stone, with mixed yellow and white bands.



Environmental Consequences

[..]

The 1975 Hopi Tribal Resolution noted that theeerarmerous medicinal
herbs and other plants at several levels of th&dtbat are used to treat the
ailments of the Hopi people. The Forest Serviam@sware of any plants or other
natural resource material used by the Hopi withen$nowbowl ...area; however,
the addition of new trails, increased parking, #repotential for additional
annual visitation within the ... area and the Saméisxo Peak themselves causes
concern among the Hopi and other tribes that #reias of traditional use would
be impacted. Specifically, the Hopi make pilgrimage shrines and use the Peaks
for religious reasons such as gathering evergraed$erbs and delivering prayer
feathers.

Although the reclaimed water proposed for use owsnaking fully meets
both the Federal and Arizona state water qualagpddrds, it is believed that trace
levels of unregulated residual constituents witleiclaimed water (e.g.,
pathogens, pharmaceuticals, hormones, etc.) cagdtively impact the spiritual
and medicinal purity of resident flora on the Pe&everal specific concerns have
been raised about the impact of snowmaking onghigugal values of the Peaks.

[...]JAn additional concern is that some of the retlad water once passed
through hospitals or mortuaries could carry theitspof the dead with it. Those
spirits, as part of the water draining from theleavould then infiltrate plants,
thus affecting their ritual purity.

From both a Hopi and Navajo perspective, any plaraswould come
into contact with reclaimed water would be contaatea for medicinal purposes,
as well as for use in ceremonies needed to petgetiuair cultural values.

[...] The Hopi believe that thKatsinamare responsible for moisture and
that the installation of snowmaking technology witthe SUP area would alter
the natural processes of the San Francisco Pedkfi@amesponsibilities of the
Katsinam.

The Hopi, Navajo, and other tribes have existethéregion of the San
Francisco Peaks for thousands of years and hawagped their cultures and
religious institutions around the natural and aatlandscape of the San
Francisco Peaks. Traditions, responsibilities, laglgefs that delineate who they
are as a people, and as a culture, are based dnatong ritual ceremonies they
are obligated to perform as keepers of the lands@&tobligatory activities focus
on the Peaks, which are a physical and spirituatgudbsm of their cultures,
beliefs, and values. Snowmaking and expansionailtfas, especially the use of
reclaimed water, would contaminate the naturalueses needed to perform the
required ceremonies that have been, and continbe, tithe basis for the cultural



identity for many of these tribés.

The records of the proceedings in federal cougditon concerning Snowbow!’s
ski operations on the San Francisco Peaks reinfbecabove assessment of the sacred
character of the Peaks, and of the effects of xistieg ski facilities, the planned
artificial snowmaking and other modifications ontiMa American religiorf. Even while
holding that the Government’s approval of the Srawtbmodifications did not violate
federal law, the Ninth Circuit Court of Appealdtisig en banc, acknowledged the sacred
character of the San Francisco Peaks and thahétftribes] the [presence of recycled
wastewater] will desecrate a sacred mountain alidlecrease the spiritual fulfillment
they get from practicing their religion on the maain.”

Despite such acknowledgment, the federal appeitaiet held that this impact on
religion is not of the kind that could lead to find a violation of the federal Religious
Freedom Restoration Act (RFRA). For the Ninth Git€ourt of Appeals, RFRA only
protects against government action that activebraoes Native American religious
practitioners into violating their religious bekebr that penalizes their religious activity
with loss or threat loss of government benefitdon§ with finding the absence of such
conditions, the court pointed to the lower coutedaination that in fact no plants or
religious shrines would be physically affected hg snowmaking and that practitioners
would continue to have access to the mountainudueg) the ski area, to conduct
religious activities' Neither the appellate nor lower court questiomedyever, that for
Native American religious practitioners from sevérides, snowmaking with recycled
wastewater in Snowbow! would be a desecrationszcaed mountain, even if federal
and state environmental standards are met ancctrginue to have access to the
mountain along with skiers.

It is not my purpose to review or challenge theliaption of domestic law by the
United States judicial system. Rather, | mearnréovcattention to the relevant
international standards that bind the United Statesthat should guide action by
Government actors, even when certain decisionslragermissible under domestic law.
| respectfully remind the United States that tteigial applications and interpretations of
the legal protections for Native American religiavailable under domestic law do not
pose any legal barrier to Government action in etamoce with a higher standard.

The lack of indigenous agreement or consent tdi@eti snowmaking on a sacred
mountain

! USDA Forest Service, Arizona Snowbowl Facilitiesprovements Final Environmental Impact
Statement, Vol. 1 (2005), pp. 3-7 to 3-11, 3-18408 (hereinafter “FEIS”).

2 See Navajo Nation v. United States Forest Servi@@ F. Supp. 2d 866 (D. Ariz., 2006), aff'd irrpa
and rev'd in part, 479 F.3 1024"(@ir. 2008); aff'd on rehearing, 535 F.3d 1058 (ir. 2008), cert.
denied, 129 S.Ct. 2763 (2009) ; Wilson v. Block8 FO2d 735 (D.C. Court of Appeals, 1983), cert.idén
463 U.S. 958 (1983).

® Navajo Nation v. United States Forest Service, 538d 1058, 1070 {9Cir. 2008) (en banc), cert.
denied, 129 S.Ct. 2763 (2009).

“ See Ibid., pp. 1063, 1070.



In its Record of Decision to permit snowmakingnfreecycled wastewater and
other modifications to the ski operation on the Eeancisco Peaks, the United States
Forest Service acknowledged that “over the yeadrihes have continued to state their
opposition to development at Snowbowl”, as theyiditi979 when the Forest Service
was considering the option of closing down theogl@ration but decided instead to allow
it to expand’. The Forest Service reported extensive consuttsitidgth the tribes about
the most recent plans for Snowbowl enhancementsall'200 phone calls were made, 41
meetings were held, and 245 letters were sentiballofficials, tribal historic
preservation offices, traditional tribal leadersigitioners, and the general tribal publfic.”

The Forest Service confirms that “As with the dieeisn 1979, the proposal to
improve the facilities at the Snowbowl! has been witgt adamant opposition from the
tribes, even though there have been changes in ilispsovements in working
relationships and successes in working togethertioer projects ...”. Despite this
adamant opposition by the tribes based on thegioels practices and beliefs, the Forest
Service decided to approve the artificial snowmgkind other ski area modifications,
bringing into question the United States’ adherdndaternational standards to which it
has expressed its commitment.

Article 19 of the Declaration on the Rights of igehous Peoples provides:

States shall consult and cooperate in good faith thie indigenous peoples
concerned through their own representative ingtibstin order to obtain their
free prior and informed consent before adoptingianmementing any legislative
measure that affects them.

This standard of consultation and consent is alleoy of the right to self-
determination and the cultural rights of minoritibat are affirmed, respectively, in
articles 1 and 27 of the International Covenan€Conl and Political Rights, as
manifested by the jurisprudence of the Human Riglusmittee® Additionally, it is
instrumental to implementing the principles of rdiserimination found in the
International Convention on the Elimination of Abrms of Racial Discrimination, as
instructed by the Committee on the Elimination atcRll Discrimination (CERDJ.In its
General Recommendation 23, CERD calls upon Statep#o “Ensure that members of
indigenous peoples have equal rights in respeeffettive participation in public life
and that no decisions directly relating to theghts and interests are taken without their
informed consent ..*

® USDA Forest Service, Record of Decision — Ariz&mwbow! Facilities Improvements Final
Environmental Impact Statement and Forest ManageRlan #21 (February 2005), p.3 (hereinafter
“FEIS-Record of Decision”).

® Ibid., p. 9.

" Ibid., p. 3

8 See Report of the Special Rapporteur on the gituaf human rights and fundamental freedoms of
indigenous people, James Anaya, A/HRC/12/34 (1% 2009), paras. 40- 41 (hereinafter “2009 annual
report of the Special Rapporteur”).

° Ibid., para. 40.

19 CERD/C/51/Misc.13/Rev.4, para. 4(d).



Under the cited human rights treaties, to whiehUmited States is a party, and
the Declaration on the Rights of Indigenous Pegplbsch the United States has
endorsed, consultations should take place witloljective of achieving agreement or
consent by indigenous peoples to decisions thatdimagtly affect them in significant
ways, such as decisions affecting their sacred.s8enply providing indigenous peoples
with information about a proposed decision and gaitly and taking into account their
points of view is not sufficient in this context.onsultation must occur through
procedures of dialogue aimed at arriving at a cosise "

It is far from clear that the consultations witfe tribes about the artificial
snowmaking and other ski area modifications wedediaken through procedures
involving negotiations toward an agreed-upon outeolinappears instead that the
consultations were more in the nature of dissenanaif information about the
Snowbowl development plans and gathering of vidvggiathose plans, within a process
of government decision making that did not depemdgreement or consent on the part
of the tribes*? In any case, it is beyond question that the trime not agreed or
consented to the Snowbowl modifications; indeeg theeve actively opposed them.

In the absence of consent by indigenous peopldsdisions that affect them,
States should act with great caution. At a minimBmates should ensure that any such
decision does not infringe indigenous peoples'rimagonally-protected collective or
individual rights, including the right to maintaamd practice religion in relation to sacred
sites. It is therefore necessary in this casedesasthe nature of the right of Native
Americans to practice their religious traditionglaninternational human rights standards
and the scope of permissible restriction of thatrig

International standards protecting the right of NatAmericans to maintain and
practice their religious traditions

Under relevant sources of international law, timitédl States has a duty to
respect and protect Native American religion, g/dibat goes beyond not coercing or
penalizing Native American religious practitioneAs. was pointed out in my previous
communication, the right of indigenous peoples tntain and practice their distinctive
religions, including in relation to sacred areagriotected by the International
Convention on Civil and Political Rights and théeimational Convention on the

" For a discussion of the duty of States to conitlt indigenous peoples affecting them, see 200fiah
report of the Special Rapporteur, supra, parag436-

2 The Forest Service did develop a Memorandum otegrent (MOA) related to adverse effects of the
proposed ski area modifications, as a result ohtiraination of the San Francisco Peaks for inclugio
the National Register of Historic Places, andvited the tribes to sign the MOA as concurring jeatt
The Forest Service reported that four of the affé¢tibes did sign, while the others (including kjavand
Hopi) declined to do so or did not respond. FEEZ®d of Decision, p. 26-27. The MOA does not
embody or propose agreement to the ski area matidits but rather provides for a series of measures
calculated to mitigate adverse effects of the dmymlent of the ski area and to protect the cultuables
associated with the San Francisco Peaks. See Rpp@ndix D. While most of the affected tribes diot
sign the MOA, it is not clear that any of them wireolved in developing its terms, other than iedity
through the consultations reported by the ForestiGe



Elimination of All Forms of Racial Discriminatiofrurther, it is recognized specifically
by the United Nations Declaration on the Righténoigenous Peoples, which provides
an authoritative statement of standards that Sthesld follow in keeping with their
obligations under these and other human rightsiéieaas well as under the human rights
clauses of the United Nations Charter. Any restncobn the right of indigenous peoples
to maintain and practice their religious traditipnst just those involving active coercion
or penalties, is subject to the most exacting sgyutnder these international instruments.

The right to practice or manifest religion or leéiss protected under article 18(1)
of the International Covenant on Civil and PolitiBaghts, which states that “Everyone
shall have the right to freedom of thought, consogeand religion [which includes]
freedom ... either individually or in community witithers and in public or private, to
manifest his religion or belief in worship, obsemea, practice and teaching.” State
parties have a duty to take the measures necassangure the effective enjoyment of
this and other rights recognized the Covenant..(X&)). In its article 27, which is also
of relevance to indigenous peoples, the Covenaesgpecial consideration to the rights
of minorities whose cultural and religious traditsodiffer from those of the majority.
Article 27 states, “Persons belonging to minorighall not be denied the right, in
community with the other members of their groupemgoy their own culture, to profess
and practice their own religion ...” In its interpaibn of State parties’ obligations under
article 27, the Human Rights Committee, in its Gah€omment 23 affirmed that
“positive measures by States may also be necessargtect the identity of a minority
and the rights of its members to enjoy and deviiep culture and language and to
practice their religion, in community with other miers of the group™

Article 5 of the International Convention on thinttnation of All Forms of
Racial Discrimination provides that State partiesta “guarantee the right of everyone
[...] to equality before the law, notably in the gymeent of [...] the right to freedom of
thought, conscience and religion.” In interpretargl applying this Convention, CERD
has observed the need to take into account theylartcharacteristics of groups in order
to achieving effective equality in the enjoymentlwdir human rights. Otherwise, “to
treat in an equal manner persons or groups whasaisns are objectively different will
constitute discrimination in effect, as will theagual treatment of persons whose
situations are objectively the saré Accordingly, in its General Recommendation 23,
CERD has noted the distinctive characteristicsidigenous peoples in light of their
histories and cultures, and has called upon Statteke particular measures to protect
their rights, including measures to “Ensure thdigenous communities can exercise

their rights to practice and revitalize their cuffitraditions and customs .

The Declaration on the Rights of Indigenous Pexpidich reinforces the call to
ensure for indigenous peoples the enjoyment ofdomehtal human rights historically
denied to them, for its part affirms that “Indigeisgpeoples have the right to manifest,
practice, develop and teach their spiritual anigjiels traditions, customs and

13 CCPR/C/21/Rev.1/Add.5, para. 6(2).
14 CERD General Recommendation 32: Special Measpees,8.
15 CERD/C/51/Misc.13/Rev.4, para. 4(d)(e)).



ceremonies; the rights to maintain, protect, anglecess in privacy to their religious
and cultural sites” (Art. 12). Additionally, arteR5 of the Declaration provides that
indigenous peoples’ right to “maintain and streegtkheir distinctive spiritual
relationship with their traditionally owned or otlagse occupied and used lands,
territories [...] and to uphold their responsibilgtieo future generations in this regard.”
The Declaration thus recognizes that, for indigenpeoples, the ability to effectively
practice and manifest their religion and beliefpetels many times on the protection of
and access to sites of particular religious antuiail significance. Consequently, the
duty of States to ensure on an equal basis thetaghe free exercise of religion includes
that duty to adopt safeguards for the exercisadifenous religious traditions in
connection with sacred sites.

Permissible limitations on the right to maintaindapractice religion

The international law duty of States to ensureetkercise by indigenous peoples
of their religious traditions extends to safeguagdagainst any meaningful limitations to
that exercise, not just limitations that entail rwd@n to act against one’s religious beliefs
or penalties for doing so. Article 18(3) of thew@nant on Civil and Political Rights
states that the “freedom to manifest one’s religiobeliefs may be subject only to such
limitations as prescribed by law and are necedsapyotect public safety, order, health
or morals, or the fundamental rights and freedofritleers.” With this standard there is
no qualification on the kind of limitation or restion that must undergo examination for
justification on the basis of the stated purpobksler the plain language of article 18 of
the Covenantany clearly observable limitation that makes for a megful restriction on
the exercise of religion is subject to scrutiny.

The process of snowmaking from reclaimed sewagenaat the San Francisco
Peaks undoubtedly constitutes a palpable limitatiomeligious freedom and belief, as
clearly indicated by the U.S. Forest Service’s FETSis limitation exists even assuming
minimal physical environmental degradation as altes the snowmaking. It bears
remembering that the Ninth Circuit Court of Appeat&knowledged that the effect of the
proposed use of reclaimed wastewater would comstituesecration of the affected
indigenous peoples’ religio?.The religious freedom at stake is not simply about
maintaining ceremonial or medicinal plants freenfradverse physical environmental
conditions or about physical access to shrinesimvittie Peaks. More comprehensively, it
is about the integrity of entire religious beligstems and the critical place of the Peaks
and its myriad qualities within those belief system

Is the limitation on Native American religion nesasy to achieve a valid public purpose
or protect the human rights of others?

It may be concluded without much difficulty thaethmitation on Native
American religion resulting from the decision oéth.S. Forest Service to permit the
artificial snowmaking is “prescribed by law”, indlsense that it is pursuant to the Forest
Service’s authority and legally prescribed proceduor managing the lands around the

16 See Navajo Nation, 535 F. 3d at 1070.



San Francisco Peaks. The question remains, howekiether the limitation from that
decision is “necessary to protect public safetgeorhealth or morals, or the fundamental
rights and freedoms of others”, as stipulated liglar18(3) of the Covenant on Civil and
Political Rights. This question in turn entailotimquires: first, whether an adequate
purpose is being pursued and, second, whetheintitation on Native American religion
IS necessary to achieve that purpose.

As to the first question, whether there is a sidfit purpose within the terms of
article 18(3) of the Covenant on Civil and PolitiBaghts, the Human Rights Committee
in its General Recommendation 22 has explainedtisprovision “is to be strictly
interpreted: restrictions are not allowed on graundt specified there [...] limitations
may be applied only for those purposes for whigytivere prescribed™ It is far from
apparent how the decision to permit snowmaking pyivate recreational ski facility is
in furtherance of one of the specified public pwg®— public safety, order, health or
morals — or the human rights of others. In itsd®é®f Decision on the artificial
snowmaking and other modifications to the ski atlea,Forest Service explained that
“downhill skiing is an important component of thexreation opportunities offered by
National Forests, and the Forest Service and thadkstry have forged a partnership to
provide recreational opportunities on [Nationalé&trService] lands:® In the view of
the Forest Service, “the overall benefits of prawidstable winter recreational
opportunities for the public and the community... isethe selection” of the proposed
use of recycled wastewater for snowmaking operafidm this connection, the Forest
Service considered the financial viability of Snamlb to be a factor: “Snowbowl’s
ability to maintain or improve its current level sdgrvice and endure the business
conditions caused by unreliable snowfall is questide. [...] [Therefore] the installation
and operation of snowmaking infrastructure... wilable a reliable and consistent
operating season, thereby helping to stabilizeSth@vbowl’s viability.”?°

Even assuming that a sufficient purpose could beetined, it is left to be
determined whether the limitation on religion argsfrom the artificial snowmaking is
necessary for that purpose, necessity being infgignt part a function of
proportionality. As stated by the Human Rights Cadttes, “limitations [...] must be
directly related and proportionate to the speciéied on which they are predicatéAn
assessment of necessity and proportionality regj@xamination of the nature and
severity of the limitation on religion, in relatida the identified valid purpose and the
manner in which the purpose is being pursuedhigrespect as well, it is far from
readily apparent how the limitation on Native Ancan religion imposed by the planned
snowmaking can be justified.

In determining necessity and proportionality, thewest be due regard for the
significance of the San Francisco Peaks in thgioels traditions of the tribes, the

1 CCPR/C/21/Rev.1/Add.4, para. 8.
8 FEIS-Record of Decision, p. 23.
19 |bid.

2 |bid., p. 24.

2L CCPR/C/21/Rev.1/Add.4, para. 8.
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desecration that the artificial snowmaking sigmsifiand the cumulative effect of that
desecration. The artificial snowmaking simply bgibn what already was an affront to
religious sensibilities: the installation of tHe area in the first place and its gradual
expansion. In its FEIS, the Forest Service ndtedolast, present and potential future
cumulative effects of the ski operation, with ixgansion and upgrades, on the cultural
resources in the aréaThe cumulative effects on Native American religifrthe
expansions and upgrades of the ski operation, anpist the added effects of the
snowmaking, must be found necessary and propot&anaelation to some sufficient
purpose. | find it highly questionable that theeets on Native American religion can be
justified under a reasonable assessment of negassitproportionality, if the purpose
behind the Government decision to permit the endraeats to the ski operation is none
other than to promote recreation.

Recommendations

On the basis of the foregoing, | respectfully recmend that your Excellency’s
Government engage in a comprehensive review oélévant policies and actions to
ensure that they are in compliance with internai@andards in relation to the San
Francisco Peaks and other Native American sactesl, sind that it take appropriate
remedial action.

In this connection, the Government should reirgtiat continue consultations
with the tribes whose religions practices are affiédy the ski operations on San
Francisco Peaks and endeavor to reach agreeménthein on the development of the
ski area. The Government should give serious ceradithn to suspending the permit for
the modifications of Snowbow! until such agreenmart be achieved or until, in the
absence of such an agreement, a written deterrmmistimade by a competent
Government authority that the final decision alibetski area modifications is in
accordance with the United States’ internationah&n rights obligations.

| wish to stress the need to ensure that actiodedsions by Government
agencies are in accordance with, not just domésticbut also international standards
that protect the right of Native Americans to piaefind maintain their religious
traditions. | am aware of existing Government paogs and policies to consult with
indigenous peoples and take into account theigimels traditions in Government
decision-making with respect to sacred sites.géuhe Government to build on these
programs and policies to conform to internationahdards and by doing so to establish a
good practice and become the world leader thaintic the protection of the rights of
indigenous peoples.

Allow me to conclude by saying that it is my sire@ope that your Excellency’s
Government will take these observations into carsition, in the spirit of constructive
engagement in which they are offered. | welcomea@mgments your Government may
have to these observations as wells any supplemefdemation. It is my intention to
include the above observations in my report toHbhenan Rights Council. If comments

2 FEIS, supra, at 3-25.
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by your Government are received by 10 August 20&&n assure that they will be
reflected in my next report to the Council alonghamy observations.

Please accept, Excellency, the assurances of rgstigonsideration.

James Anaya
Special Rapporteur on the rights of indigenous fe=op
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