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Excellency,

We have the honour to address you in our capasitZhair-Rapporteur of the
Working Group on Arbitrary Detention; Special Ragpar on the situation of human
rights defenders; Special Rapporteur on the inddgrece of judges and lawyers;
Independent Expert on minority issues; and SpdRaiporteur on the promotion and
protection of human rights and fundamental freedontsle countering terrorism
pursuant to General Assembly resolution 60/251 @amdHuman Rights Council
resolutions 15/18, 16/5, 17/2, 16/6 and 15/15.

In this connection, we would like to draw the attem of your Excellency’s
Government to information we have received regardime arrest, detention and
launching of criminal proceedings against lawyersn the context of alleged anti-
terrorism operations.

Similar concerns were expressed in an urgent aplaetl 17 November 2011, by
the Chair-Rapporteur of the Working Group on Adiyr Detention; the Independent
Expert on minority issues; the Special Rapportaurttee independence of judges and
lawyers; the Special Rapporteur on the promotioth airotection of human rights and
fundamental freedoms while countering terrorisme t8pecial Rapporteur on the
promotion and protection of the right to freedomogiinion and expression; and the
Special Rapporteur on the situation of human rightgenders. No response to this
communication has been received so far.

According to new information received:

On 22 November 2011, 39 lawyers and one legal wdr&knging to the Kurdish
minority were allegedly arrested in the scope of @peration aiming at
dismantling an alleged terrorist network known ke tKurdish Communities
Union” (KCK) - an organisation believed to be thelfan branch” of the armed



“Kurdistan Workers Party” (PKK). Among those arezstare reported to be
defence lawyers who are engaged in the main KC{ refore the Diyarbakir
Heavy Special Penal Court No. 6. All of them ha@rballegedly involved at
some stage in the legal representation of imprigdeK leader Abdullah Ocalan
and have been accused of ‘passing order of Abdledlan’. On 5 December
2011, another lawyer was allegedly remanded ingtocly in the same criminal
case.

The lawyers were reportedly taken into custody staribul for their alleged
membership to KCK under charges of “membership roillegal organisation”

and “directing an illegal organization”. The politad reportedly raided their
offices and houses, searched and confiscated filesirand made copies of their
hard drives.

According to the information received, among thos@manded into custody and
detained in Metris prison were MesshAsya Ulker, Aydin Orug, Bedri Kuran,
Cemal Demir, Cemo Tuystuz Davut Uzunkopri, Dogan Erbas, Fuat
Cosacak, Huseyin Calscl, Mehmet Bayraktar, Mehmet Deniz Buyik,
Mehmet Nuri Deniz, Mehmet Sani Kizilkaya Mensur Isik, Mizgin Irgat,
Muharrem Sahin, Mehdi Oztiizin, Mustafa Eraslan, Osman Celik,
Sebahattin Kaya, Serkan Akbas, Servet Demir, Sakir Demir, Saize Onder;
Veysel Vesek, Yasar Kaya, Cengiz Cicek, Faik Ozgir Erol, Hatice Korkut,
Ibrahim Bilmez, Omer Giines, Emran Emekci, Mehmet Sabir Tas, Mahmut
Alinak, Firat Aydinkaya, Mehmet Ayata, Nevzat Anuk, Nezahat Pasa
Bayraktar, Yalgin Saritas, Umit Sisligiin andSebahat Zeynep Arat who is the
secretary of the “Century’s Law Bureaw®qrin Hukuk Birosu

According to the information received, the lawy&rsk a stance as a matter of
principle against the ban of providing a defencehie Kurdish language before
the Diyarbakir courts and stated that they would m® able to defend their
clients. Both the lawyers and the Diyarbakir Barsd®ation were reportedly
warned several times by the court and the prosecudbout “committing a

crime”.

Concern is expressed that the arrests, chargesranohal proceedings brought

against the lawyers are mainly linked to the castéwey had with their clients within the
scope of their professional duties and the legittnexercise of their profession. Concern
is also reiterated about the broad definition artdrpretation of the crime of terrorism,
notably the notion of “membership in an illegal angzation”, and its impact on
fundamental rights such as the right to liberty #vedright to freedom of expression.

Without expressing at this stage an opinion on fdets of the case and on

whether or not the detention of the abovementigrezdons is arbitrary, we would like to
appeal to your Excellency's Government to tak@atlessary measures to guarantee their
right not to be deprived arbitrarily of their lihgrand to fair proceedings before an
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independent and impatrtial tribunal, in accordandé articles 9 and 10 of the Universal
Declaration of Human Rights and articles 9 and fl¢he International Covenant on Civil
and Political Rights.

In this context, we once again would like to refeur Excellency’s Government
to the Basic Principles on the Role of Lawyers,pedd by the Eighth United Nations
Congress on the Prevention of Crime and the TreatmieOffenders held in Havana,
Cuba, from 27 August to 7 September 1990. In paeic

- Principle 16. Governments shall ensure that law/{&) are able to perform all of
their professional functions without intimidatiohjndrance, harassment or improper
interference; (b) are able to travel and to consiiti their clients freely both within their
own country and abroad; and (c) shall not sufferbe threatened with, prosecution or
administrative, economic or other sanctions for aayion taken in accordance with
recognized professional duties, standards andsethic

- Principle 18. “Lawyers shall not be identifiedtivtheir clients or their clients’
causes as a result of discharging their functions”.

- Principle 20. “Lawyers shall enjoy civil and pénemmunity for relevant
statements made in good faith in written or oraagings or in their professional
appearances before a court, tribunal or other leigatiministrative authority”.

- Principle 23. “Lawyers like other citizens aretided to freedom of
expression, belief, association and assembly [....]".

As far as the allegations of “membership in argdleorganization” and “directing
an illegal organization” against the abovementiomelividuals are concerned, we would
like to draw your Excellency’s Government’s attentto previous joint communications
by Special Procedures mandate holders, the moshtrene being the abovementioned
joint urgent appeal dated 17 November 2011, as agelio the report on his mission to
Turkey of the former Special Rapporteur on the mtom and protection of human
rights and fundamental freedoms while counteringotssm (A/HRC/4/26/Add.2), in
which it was stated that the Turkish “Anti-TerroctAs drafted in a way that allows for
an overly broad application of the term terrorisiibid., para. 14). This observation also
relates to the definition of a “terrorist offend€idid., at para. 15).

While we would like to thank your Excellency’s Gorment for its reply dated 6
January 2012, to the letter of 27 June 2011, offdhmer Special Rapporteur following
up on his country mission in which he, inter aldpserved that “[tjhe designation as
terrorist organization and the appeal procedurénagauch designation remain unclear,
thereby also rendering the notion of membershipairterrorist organization lack
distinctive force”, we regret that your Excellenre€yGovernment has informed that at
present, no work is carried out in respect of mglamendments to the Anti-Terror Law
in relation to the definition of terrorism. We foer regret that we have not received
information as to how your Excellency’s Governmentalifies an organization as
terrorist and illegal and whether there are prooesiuin place to appeal such a
designation.



We would once again like to stress that the priecgd legality in criminal law,
enshrined in several international human rightgrimsents, such as article 15 of the
ICCPR, and made non-derogable in times of publiergency, implies that the
requirement of criminal liability is limited to Gk and precise provisions in the law, so as
to respect the principle of certainty of the lawdaansure that it is not subject to
interpretation which would broaden the scope ofghascribed conduct. In our view, at
the national level, the specificity of terroristroes is usually defined by the presence of
two cumulative conditions: (1) The means used, twidan be described as deadly or
otherwise serious violence against members of émeml population or segments of it,
or the taking of hostages; and (2) the intent, Whscto cause fear among the population
or to compel the government or an internationahoization to doing or refraining from
doing something, usually in the advancement oflaiqal, religious or ideological cause.
It is only when these two conditions are fulfilléldat an act may be criminalized as
terrorist.

In this connection, we would also like to refer ydxcellency's Government to
the fundamental principles set forth in the Dedlaraon the Right and Responsibility of
Individuals, Groups and Organs of Society to Pr@meind Protect Universally
Recognized Human Rights and Fundamental Freedordsnaparticular articles 1 and 2
which state that "everyone has the right individualr in association with others, to
promote and to strive for the protection and redicn of human rights and fundamental
freedoms at the national and international levelstl that “each State has a prime
responsibility and duty to protect, promote and lengent all human rights and
fundamental freedoms, inter alia, by adopting sstepps as may be necessary to create all
conditions necessary in the social, economic, ipalitand other fields, as well as the
legal guarantees required to ensure that all psmsoder its jurisdiction, individually and
in association with others, are able to enjoyradke rights and freedoms in practice.”

Furthermore, we would like to bring to the attentiof your Excellency’s
Government the following provisions of the Declarat

- article 9, para. 3, point ¢) which provides thateryone has the right,
individually and in association with others to offend provide professionally
qualified legal assistance or other relevant adeice assistance in defending
human rights and fundamental freedoms.

- article 12, paras 2 and 3 of the Declaration wipcovide that the State shall
take all necessary measures to ensure the praotetiyo the competent
authorities of everyone, individually and in assticn with others, against any
violence, threats, retaliation, de facto or de ja@verse discrimination,
pressure or any other arbitrary action as a corseguof his or her legitimate
exercise of the rights referred to in the Declaratiln this connection,
everyone is entitled, individually and in assoadatwith others, to be protected
effectively under national law in reacting agaiosbpposing, through peaceful
means, activities and acts, including those by simiis attributable to States
that result in violations of human rights and fumdstal freedoms, as well as
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acts of violence perpetrated by groups or indivisltlaat affect the enjoyment
of human rights and fundamental freedoms.

We wish to additionally draw the attention of ydtxcellency’s Government to
the provisions of the 1992 United Nations Declaration the Rights of Persons
Belonging to National or Ethnic, Religious and Limgfic Minorities. Article 4.1 of the
Declaration establishes that: “States shall takaswmes where required, to ensure that
persons belonging to minorities may exercise falg effectively all their human rights
and fundamental freedoms without any discriminaéiod in full equality before the law.

We urge your Excellency's Government to take altessary measures to
guarantee that the rights and freedoms of the abmregioned lawyers are respected and,
in the event that your investigations support oggast the above allegations to be
correct, the accountability of any person respdasilh the alleged violations should be
ensured. We also request that your Excellency’'se@owuent adopt effective measures to
prevent the recurrence of these acts.

In view of the urgency of the matter, we would agmpate a response on the initial
steps taken by your Excellency’'s Government to cggeded the rights of the
aforementioned lawyers in compliance with the afwrtioned international
instruments.

Moreover, it is our responsibility under the mamdaprovided to us by the
Human Rights Council, to seek to clarify all cabesught to our attention. Since we are
expected to report on these cases to the HumarntsR@ghuncil, we would be grateful for
your cooperation and your observations on the Wollg matters, when relevant to the
case under consideration:

1. Are the facts alleged in the summary of the €aseurate?

2. What is the current situation of the lawyersrdegal of liberty on 22 November
20117

3. Please provide information concerning the legalnds for the arrest, detention

and launching of criminal prosecution against tfegeanentioned lawyers. Please
also indicate how the arrest, detention and laumghaf criminal prosecution
against them is compatible with the internatiortahdards, including the Basic
Principles on the Role of Lawyers.

4. Please indicate the measures taken to ensureuiman rights defenders can carry
out their legitimate work of promotion and protecti of human rights and
fundamental freedoms in a free and safe environment

5. How does your Excellency’'s Government qualifyaaganization as terrorist and
illegal? Are there any procedures in place to appéeh a designation?



We undertake to ensure that your Excellency’s Guwent’s response to each of
these questions is accurately reflected in thertepe will submit to the Human Rights
Council for its consideration.

Please accept, Excellency, the assurances of gliesti consideration.

El Hadji Malick Sow
Chair-Rapporteur of the Working Group on Arbitr@gtention

Margaret Sekaggya
Special Rapporteur on the situation of human rigefenders

Gabriela Knaul
Special Rapporteur on the independence of judgesaavyers

IZSAK Rita
Independent Expert on minority issues

Ben Emmerson
Special Rapporteur on the promotion and proteaifdmman rights and
fundamental freedoms while countering terrorism



