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(Courtesy Translation)

The Permanent Mission of the Republic of Iraq to the United
Nations Office and other International Organizations in Geneva presents
its compliments to the Office of the High Commissioner for Human
Rights, Special Procedure Branch, and with reference to its letter dated 26
January 2024, has the honour to attach herewith the response of the
Supreme Judicial Council of the Republic of Iraq regarding the joint
urgent appeal from special procedures.

The Permanent Mission of the Republic of Iraq avails itself of this
opportunity to renew to the Office of High Commissioner for Human
Rights, Special Procedure Branch, the assurances of its highest
consideration

Geneva, 24" April 2024

Office of the United Nations High Commissioner for Human Rights -
Special Procedure Branch - Geneva

Attachment:

-Response (4 pages).
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(Translated from Arabic)

Permanent Mission of the Republic of Iraq to the United Nations
Office at Geneva

Ref/162/24
Date: 24 April 2024

The Permanent Mission of the Republic of Iraq to the United
Nations Office and other International Organizations in Geneva presents its
compliments to the Special Procedures Division of the Office of the High
Commissioner for Human Rights and, with reference to its letter dated 26
January 2024, has the honour to send the response of the Supreme Judicial
Council of the Republic of Iraq to the joint urgent appeal of the Special

Procedures.

The Permanent Mission of the Republic of Iraq to the United
Nations Office and Other International Organizations in Geneva takes this
opportunity to convey to the Special Procedures Division of the Office of
the United Nations High Commissioner for Human Rights the assurances

of its highest consideration.

Geneva, 24 April 2024

Special Procedures Division, Office of the United Nations High

Commissioner for Human Rights, Geneva

Enclosures:

Reply (4 pages)
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Response of the Supreme Judicial Council of the Republic of Iraq to

the joint urgent appeal of the special procedure mandate holders

The Supreme Judicial Council believes that the purpose of the joint
appeal, particularly paragraphs 2, 3 and 4 thereof, is to push for the
abolition of the death penalty provided for in the Iraqi legal system without
any regard for the sovereign right of Iraq to take whatever measures it
deems appropriate on its territory to protect the foundations of the State and
its citizens, or to give any consideration to the lives, families and property

of the victims. It wishes to explain the following:

I. Every State has the sovereign right to enact the laws that it sees fit,
pursuant to article 6 (2) of the International Covenant on Civil and Political
Rights, which stipulates: “In countries which have not abolished the death
penalty, sentence of death may be imposed only for the most serious crimes
in accordance with the law in force at the time of the commission of the
crime and not contrary to the provisions of the present Covenant and to the
Convention on the Prevention and Punishment of the Crime of Genocide.
This penalty can only be carried out pursuant to a final judgement rendered
by a competent court.” Iraq ratified the Covenant on 24 January 1971.
Therefore, it is legally justified in upholding this right based on the
sovereignty of the State in the application of criminal justice on its territory
and the exercise of its jurisdiction with regard to crimes that require the
imposition of the death penalty in accordance with the legislation in force.
This jurisdiction cannot be removed by forcing the State to abolish certain
types of punishment, including the death penalty, under the pretext of
protecting the rights of persons facing the death penalty or by suspending
the execution of this punishment for the same reasons mentioned above.
This is especially true given the exceptional circumstances that Iraq
experienced after 2003 and the brutal terrorist attacks that swept the
country, coupled with the heinous crimes committed by terrorist groups and
organizations, including the killing and displacement of unarmed citizens
and the physical and sexual enslavement of members of the Christian,
Yazidi and other minority groups, as well as their other crimes that affected
the country’s infrastructure through sabotage and destruction, looting and
sale of antiquities outside the country and other acts of destruction of public
and private property, which necessitate the imposition of penalties that

match the gravity of the crimes, including the death penalty.

II. With regard to the request for clarification of the operational

mechanisms in place from the moment of arrest to the issuance of the
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judgment, its appeal before the competent appeal authority and it becoming
final, in response to allegations and claims that Iraq carries out summary
procedures in ordering and enforcing the death penalty, we note the

following.

We would like to emphasize the total lack of credibility of the allegations
of flaws in the administration of justice and the expedited adoption and
enforcement of death sentences. The Iraqi judiciary is a long-standing and
equable judiciary that has a history of dealing with the cases brought before
it in the relentless pursuit of the truth, regardless of the positions of the
parties to the dispute, in order to reach a just verdict and apply the law with
impartiality, integrity and transparency. The country is proud of the Iraqi
judiciary and the way it has established the pillars of justice, compared to
the judiciaries in neighbouring countries and even in the civilized world.
The Iraqi judiciary has received praise and appreciation from all countries
of the world, which have become aware of the judicial procedures it has
carried out, especially since 2003, through field visits conducted by
international organizations concerned with judicial or humanitarian affairs
and the reports they have submitted in this regard, in addition to the
workshops held with Iraqi judicial personnel which have enabled people to
benefit from Iraqi judicial expertise in all judicial fields. Of course, the Iraqi
judicial system adheres to international standards in the areas of
investigation, trial, and issuance of a final judgment, as well as the integrity
of legal detention procedures for accused and convicted persons. The
Public Prosecution Service directly supervises prisons and detention
centres alongside representatives of international organizations that
participate with it in field visits to these places and submit reports that
confirm the integrity of procedures and compliance with internationally
approved standards. Although these detention centres and prisons are under
the supervision of the Ministry of Justice, the Public Prosecution Service
exercises the role assigned to it under the Public Prosecution Act, No. 49
of 2017, to monitor and inspect detention centres and units of the Iraqi
Corrections Department and the Department of Juvenile Corrections and

submit monthly reports on them to the relevant authorities.

As for the judicial procedures and mechanisms related to the investigation
and trial stages up until the issuance of a final and enforceable judgment in
criminal cases, the current Code of Criminal Procedure (Act No. 23 of
1971) outlines in detail for the investigating judge the legal pathways for
initiating an investigation, starting with the submission of the complaint

and including the judicial procedures of the investigation conducted by the
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investigating judge and his staff of judicial investigators, police
investigators and others. After completing the investigation and collection
of evidence, the investigating judge decides to refer the accused to the trial
court (misdemeanour or felony court, depending on the charge). In
addition, the investigating judge has the authority to reject the complaint,
close the investigation or release the accused if the act committed is not a
criminal offence or if the evidence is insufficient for referral to trial. In this
regard, due to the complexity of these procedures, which are governed by
many provisions of the aforementioned Code, we are not in a position to
review them all, but it is possible to consult the text of the Code to review
the nature of these procedures. However, as far as the issue of the death

penalty is concerned, the most important judicial aspects are as follows:

1. The Iraqi Constitution and the relevant laws in force provide for the
death penalty for perpetrators of the most serious crimes in society and
define the penalty explicitly and precisely because of its importance in the
lives of citizens. Judgment and enforcement procedures take a long time so
as to ensure the fairness of the courts’ decisions, given that the accused

persons’ lives are at stake in such cases.

2. In the Iraqi legal system, the death penalty is provided for in the
Criminal Code (Act No. 111 of 1969) as a punishment for certain offences
against the external security of the State (arts. 156, 164, 175, 174 and 177),
offences against the internal security of the State (arts. 190, 197 and 201),
offences against public authorities (art. 223), perjury if it results in a death
sentence (art. 252), offences affecting the safety of transportation and
public conveyances (arts. 354 and 355 (2)), offences against human life
(art. 406), aggravated offences of abduction, kidnapping and detention
(arts. (421 and 424) and offences of aggravated robbery (arts. 441 and 442).
In addition, the death penalty is provided for in some special laws,
including the Narcotic Drugs and Psychotropic Substances Act, No. 50 of
2017 (arts. 27 and 30 (3)), the Anti-Terrorism Act, No. 13 of 2005 (art.
4(1)), the Weapons Act, No. 51 of 2017 (art. 24 (I)) and the Military Penal
Code, No. 19 of 2007 (arts. 28, 29 and 35 (I)). After 2003, the director of
the Coalition Provisional Authority issued three orders concerning the Iraqi
Criminal Code, pursuant to which the death penalty and the provisions of
articles 200, 221, 222 and 225 of the Code were suspended and several
other amendments introduced. After the dissolution of the Coalition
Provisional Authority, the provisional Iraqi Government issued Order No.
3 of 2004, which reinstated the death penalty for certain crimes against the

internal security of the State that represent a public danger, crimes against
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the safety of transportation and public conveyances, kidnapping and

premeditated murder.

3. The procedures for the enforcement of the death penalty are set out
in articles 285-292 of the Code of Criminal Procedure, Act No. 23 of 1971,
as follows:

(a)  The person sentenced to death shall be held in prison until

the sentence is executed.

(b) The death penalty shall be carried out only once a

presidential decree has been issued.

(c)  Ifthe Court of Cassation upholds the death sentence, it must
send the case file to the Minister of Justice, who in turn will send it to the
President of the Republic to obtain a presidential decree of execution. The
President of the Republic shall issue a presidential decree to execute the
sentence, commute the penalty, or pardon the convicted person. Once the
decree of execution has been issued, the Minister of Justice shall issue an
order containing the presidential decree and fulfilment of the legal

procedures.

(d)  If a convicted woman is pregnant when the execution order
is received, the prison administration shall inform the Chief Public
Prosecutor, who shall submit a request to the Minister of Justice to
postpone the execution of the sentence or commute it. The Minister of
Justice shall submit this request to the President of the Republic, and the
execution of the sentence shall be delayed until another order is issued by
the Minister based on the decision of the President of the Republic. If the
new order requires the execution of the death penalty, it shall not be carried
out until four months after the date of the birth, whether the baby was
delivered before or after the receipt of the order. This judgment shall apply
to convicted women who gave birth before the execution order was issued
and for whom four months have not elapsed since they gave birth. The
sentence shall not be executed before four months have elapsed since the

date of the birth, even if the new execution order has been received.

(¢)  The death penalty shall be carried out by hanging in the
prison or in any other place in accordance with the law after the issuance
of the presidential decree for the execution of the sentence. The execution
shall take place in the presence of the Enforcement Board, comprising a
misdemeanour judge, a member of the Public Prosecution Service, if

available, a representative of the Ministry of Interior, the prison director,
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and the prison doctor or any other doctor delegated by the Ministry of
Health. The convicted person’s lawyer is authorized to attend if so

requested.

€3} The prison director shall read the presidential decree to the

convicted person at the place of execution within hearing of those present.

(g)  Ifthe convicted person wishes to make a statement, the judge

shall draw up a record thereof, to be signed by the Enforcement Board.

(h)  Upon completion of the execution, the prison director shall
prepare a report containing the death certificate issued by the doctor and
stating the time of death, which shall be signed by the Enforcement Board.

(1) The death penalty must not be carried out on official holidays
or on holidays of the convicted person’s religion.

() The relatives of the convicted person may visit him or her on
the day before the date scheduled for the execution of the death penalty,

and the prison administration must inform them of this.

(k)  If the religion of the convicted person requires him or her to
make a confession or to carry out any other religious obligation before
death, the necessary arrangements shall be made to enable him or her to

meet a member of the clergy.

) The body of the convicted person shall be handed over to his
or her relatives if they request it, otherwise the prison administration shall
bury it at government expense. In any case, the burial shall take place

without a funeral ceremony.
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