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(Translated from Arabic)

The Permanent Mission of the Kingdom of Saudi Arabia to the United Nations Office at

Geneva

The allegations contained in the joint communication are unfounded. They are mere
allegations based on unsubstantiated information from the source. The Kingdom has taken the
following steps to investigate the allegations and to clarify all relevant facts, in line with its policy of

cooperation with international human rights mechanisms.

The joint communication contains the allegation that the charges filed against Mr. Al-
Darwish included his alleged participation in the demonstrations that erupted in the country in
2011.

The person in question was arrested on charges of having committed a number of terrorist

crimes, including the following:

1. Participating in the formation of an armed terrorist cell, which fires gunshots at the
headquarters of the security authorities and at security vehicles with the aim of killing law

enforcement officers, and which ignites riots to undermine internal security;

2. Attempting together with others to kill law enforcement officers by firing gunshots with intent

to kill in a total of 35 incidents;

3. Participating more than 10 times in gatherings of rioters who were intent on undermining

internal security;

4. Producing explosives (Molotov cocktails) and using them to undermine security by throwing
them at security vehicles in order to prevent them from performing their duties, and using the

explosives to burn tires with a view to undermining internal security;

5. Possession of a firearm (a pistol) and 35 rounds of live ammunition with the aim of

undermining internal security;

6. Storage of material capable of undermining law and order, an act that is criminalized and
punishable pursuant to the Repression of Cybercrime Act. These crimes were perpetrated between
the years A.H. 1434 and 1436 (between 2013 and 2015 A.D.), when he was between 19 and 21 years
old. One of the operations was conducted on A.H. 8 Rajab 1436 (27 April 2015 A.D.), about one

month prior to his arrest.

It is clear from the foregoing that the charges filed against the person in question did not

include participation in the events of 2011. We wish to underscore that all the persons who were



DEANE -2- 2110308E_self revised
HRC/NONE/2021/SP/59

convicted in connection with these events had committed terrorist crimes during riotous gatherings,
including the use of firearms and Molotov cocktails against citizens, residents and law enforcement
officers responsible for maintaining security, which resulted in a number of deaths and injuries, and

caused damage to public and private property.

The joint communication contains the allegation that Mr. Al-Darwish, while in
detention, was placed in solitary confinement and repeatedly tortured, as a result of which he
lost consciousness several times, and that he was forced to sign a confession which he confirmed,

during the trial, was due to the torture threats that he faced.

The allegation that the person in question was placed in solitary confinement is unfounded.
He continuously enjoyed the right, during his detention, to family visits and contacts. He was not
subjected to torture or threats of torture but confessed of his own free will to the investigating
authority and acknowledged his confessions to the charges against him before the courts, in
accordance with article 101 (2) of the Code of Criminal Procedure. He had full legal capacity and,
when he appeared before the courts, he did not plead coercion. The Kingdom’s legislation prohibits
the physical or mental abuse of arrested persons just as it prohibits torture and cruel or degrading
treatment. The interrogation of accused persons is conducted in a manner that does not influence their
will to make statements, and they may not be required to take an oath or be subjected to coercive
measures. Moreover, torture is criminalized and punishable under the Kingdom’s legislation, as will

be shown below.

In making a judgment, the judge does not rely on confessions but on factual and presumptive
evidence, arrest and search reports, witness testimonies, and cross-examinations and statements heard
during the trial proceedings. Measures taken by the judge in that context may comprise hearing
witnesses, visiting and inspecting the scene of the offence, and seeking the assistance of experts,
including forensic physicians. As the trial serves as the final investigation, it necessitates safeguards
and protection for the parties involved. Article 161 of the Code of Criminal Procedure stipulates that
ifaccused persons confess at any time to the charges against them, the court must hear their statements
and question them on the details. It is a violation of the Islamic sharia and the Kingdom’s law to
obtain evidence through torture and, under article 187 of the Code, any course of action that is

contrary to the Islamic sharia and applicable statutory law is invalid.

It should be noted that the death penalty is imposed only for the most serious crimes and in
extremely limited circumstances. It is not handed down or carried out until judicial proceedings in
courts of all levels have been completed. The Kingdom’s legislation provides guarantees of a fair trial

and due process that are consistent with the country’s international human rights obligations. Cases
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must be heard by a bench of three judges in the court of first instance. The judgment is then referred
to the appeal court, even if none of the parties has filed an appeal, and is reviewed by a bench of five
judges. If the appeal court upholds the death sentence, the case is referred to the Supreme Court where
it is reviewed by a bench of five judges. If the Supreme Court also upholds the sentence, all stages of
the proceedings have been completed and the judgment becomes final, pursuant to article 210 of the
Code of Criminal Procedure. Judgments are also deemed to be final pursuant to article 212 of the
Code, but the death penalty may not be carried out until an order has been issued in accordance with

article 217 (1) of the Code.

The joint communication contains the allegation that the special procedures mandate-
holders received information that Mustafa al-Darwish faces imminent execution, after having
been allegedly arbitrarily arrested and currently detained, tortured and sentenced to death
following an unfair trial, for crimes that occurred when he was less than 18 years old, i.e. when
he was still a child. The mandate-holders emphasize that the executions for crimes committed
by children (persons under the age of 18) is prohibited by several international and regional
human rights treaties, in particular article 37 of the Convention on the Rights of the Child,

which the Kingdom ratified in 1996.

The person in question committed the crimes for which he was convicted and sentenced to
death when he was between 19 and 21 years old. As stated above, they included participating with a
group of terrorists in firing shots (more than 75 bullets) at security guards on separate occasions. He
actually fired 34 shots with the intention of killing law enforcement officers. One such operation was

conducted on A.H. 8 Rajab 1436 (27 April 2015 A.D.).

We wish to underscore that the Kingdom remains committed to the human rights treaties that
it has ratified, including the Convention on the Rights of the Child, and its laws are continually
reviewed, updated and developed in keeping with developments and changes at the domestic and

international levels.

The Kingdom’s legislation guarantees all accused persons the right to a fair and public trial
before an independent court, to which end a number of legal safeguards are envisaged. They include
article 38 of the Basic Law of Governance, which stipulates that there can be no offence and no
penalty save on the basis of sharia or statutory provisions. In addition, article 3 of the Code of
Criminal Procedure stipulates that no one may be sentenced to a criminal penalty save for an act that
is prohibited by sharia or statutory law. Thus, the Kingdom’s laws envisage a number of procedural
safeguards which regulate criminal proceedings, guarantee the rights of defendants and ensure that

the latter are presumed innocent until found guilty under the terms of a final court judgment.
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1. With regard to the request to provide information on the current state of physical and
mental health of Mr. Al-Darwish and to explain whether he has had access to adequate medical

care, as appropriate:

The person in question received all necessary medical care, just like other detainees and
prisoners, during his detention. All detainees and prisoners undergo a medical examination on being
admitted to prison, and they are provided with all necessary services, care and medical examinations
in clinics that are independent of the prison administration. They are also continually examined to
ensure that they have not been infected by the COVID-19 virus. The death penalty was implemented
against the person in question on Tuesday, A.H. 5 Dhul Qadah 1442 (15 June 2021 A.D.).

2. With regard to the request to explain whether Mr. Al-Darwish’s arrest and subsequent
detention were in compliance with international human rights law and standards, and whether
the trial of Mr. Al-Darwish was conducted in a manner consistent with international due

process and fair trial standards:

The arrest warrant for the person in question was issued in accordance with article 4 of the
Terrorist Crimes and their Financing Act (2013). He was detained in accordance with article 2 of the
Act and his detention was extended in accordance with article 5 of the Act. Upon completion of the
investigation, he was referred to the competent court, in accordance with article 15 of the Code of
Criminal Procedure, which stipulates that “The Public Prosecution Service shall, pursuant to its own
Statutes, institute and pursue criminal proceedings before the competent court”, and in accordance
with article 126 of the Code, which stipulates that “If the Public Prosecution Service is of the opinion,
once the investigation has been concluded, that there is sufficient evidence against the accused, the

case shall be referred to the competent court and the accused shall be summoned to appear”.

When he appeared at his trial, accompanied by his legal representative and in the presence of
the Public Prosecutor, the case for the prosecution was read out to him and he was provided with a
copy, in accordance with article 160 of the Code of Criminal Procedure, which stipulates that: “The
court shall inform the accused of the charges against him, read and explain the memorandum of the
charges, and provide him with a copy thereof. It shall then call on the accused to respond.” The court
informed him of his right to avail himself of the services of a lawyer or legal representative to defend
him, in accordance with article 4 (1) of the Code, which stipulates that: “Every accused person has
the right to seek the assistance of a lawyer or legal representative to defend him during the
investigation and trial.” He requested a period of one month to submit his response to the bill of
indictment and requested the appointment of a legal representative to defend him, and his request was

granted. At a subsequent hearing, he requested the appointment of another legal representative to
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defend him, and his request was granted. The trial continued and the court issued its judgment only
after it had heard statements from all the parties, after the submission of all oral and written defence
pleas, after the parties had confirmed that they did not wish to make any additions thereto, after the
evidence and the evidence-collection records had been examined, after the closing arguments had
been presented in his presence, and after all relevant documentation had been scrutinized. This is
consistent with article 172 of the Code of Criminal Procedure, which stipulates that: “Any of the
parties may provide the court with written information regarding the case for inclusion in the case
file.” It is likewise consistent with article 173 of the Code, which stipulates that the court shall first
hear the prosecutor’s indictment and then the response of the defendant or his legal representative or
lawyer. Each of the parties shall be entitled to comment on the statements of the other parties, the
defendant being the last to address the court. The court shall then deliver its judgment, either of
acquittal or of conviction with the imposition of a penalty, and in both instances the court shall also
rule on the petition of the civil party. The case of the person in question was heard by three judges in
the court of first instance, in accordance with article 20 of the Statutes of the Judiciary, which
stipulates that: “The criminal courts shall be composed of the following specialized divisions:
divisions dealing with gisas and hudud cases, divisions dealing with 7a zir cases and divisions dealing
with cases involving juveniles. Each division is composed of three judges, with the exception of cases
specified by the Supreme Judicial Council, which shall be examined by a single judge.” The court
handed down a first instance penalty that included the death sentence. Once the first instance
judgment had been handed down, the person in question was granted the right to challenge the
judgment by filing a memorandum of appeal within 30 days of receiving a copy of the judgment. This
is consistent with article 192 (1) of the Code of Criminal Procedure, which stipulates that: “The
convicted person, the public prosecutor or the civil claimant may, within the legally prescribed time
limit, appeal or request scrutiny of judgments rendered by courts of first instance, The court must
inform them of that right when it delivers its judgment.” The challenge was filed but the judges of
the court of first instance upheld their original judgment. The case file was then referred to the Court
of Appeal pursuant to article 196 of the Code of Criminal Procedure, which stipulates that: “The
division that rendered the contested judgment shall examine the grounds on which the challenge is
based without hearing submissions, unless necessary, and may amend or uphold the judgment as it
sees fit. If it upholds the judgment, it shall refer the case, together with copies of all its records and
documents, including the memorandum of appeal, to the Court of Appeal. If it amends the judgment,
all the parties to the case shall be so informed and the normal procedural rules shall apply.” The law
states that, in the case of'a death penalty, it is mandatory to submit the case file to the Court of Appeal,

even if none of the parties submits such a request, in accordance with article 194 of the Code, which
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stipulates that: “The time limit for filing an appeal or a request for review is 30 days. If no appeal is
filed during that period, the right of appeal and review shall expire. If a death sentence is handed
down, it shall be submitted to the Court of Appeal for review, even if none of the parties submits a
request.” The division of the Court of Appeal which deals with such cases is composed of five judges,
in accordance with article 15 (1) of the Statutes of the Judiciary, which stipulates that: “Each province
shall have one or more courts of appeal. The Court of Appeal shall conduct its activities via
specialized divisions, each composed of three judges except for the criminal division dealing with
cases involving the death penalty, [...] which shall be composed of five judges.” The Court of Appeal
upheld the death sentence against the person in question and the case was referred to the Supreme
Court pursuant to article 10 of the Code of Criminal Procedure, which stipulates that “Sentences of
death issued or upheld by the Court of Appeal [...] shall not be final until they are confirmed by the
Supreme Court”, and article 198 of the Code, which stipulates that “The convicted party, the public
prosecutor or the civil party may file an appeal for cassation before the Supreme Court against
judgments or rulings issued or upheld by the Courts of Appeal”. The case was examined and reviewed
by five judges of the Supreme Court, in accordance with article 10 (4) of the Statutes of the Judiciary,
which stipulates that: “The Supreme Court shall exercise its functions through requisitely specialized
divisions. Each division shall be composed of three judges except for the criminal division dealing
with cases involving the death penalty, [...] which shall be composed of five judges.” Article 11 (1)
of the Statutes stipulates that: “Judgments or rulings involving a death penalty that are delivered or
upheld by the Courts of Appeal shall be reviewed.” It decided to uphold the judgment, thereby
completing all stages of the proceedings and rendering the judgment final and enforceable, in
accordance with article 210 of the Code of Criminal Procedure, which stipulates that: “Final
judgments are those which have not been challenged within the legally prescribed time limit or which
have been upheld or delivered by the Supreme Court.” Judgments are deemed to be final in
accordance with article 212 of the Code, which stipulates that: “Criminal judgments shall not be
enforced until they have become final.” The enforcement order was transmitted to the competent
authority, in accordance with article 216 of the Code, which stipulates that: “The president of the
court that has rendered the enforceable criminal judgment shall send it to the administrative governor
to take the necessary measures for its enforcement. The administrative governor shall take prompt
action to enforce the judgment.” The enforcement order was issued pursuant to article 217 (1) of the
Code, which stipulates that: “Death penalties shall be enforced only by order of the King or his
authorized representative.” The judgment was enforced on Tuesday, A.H. 5 Dhul Qadah 1442 (15
June 2021).
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The procedures followed and the guarantees provided in the case of the person concerned are
consistent with international human rights law and standards, and with international legal procedures
and fair trial standards. They are also consistent with the international safeguards guaranteeing
protection of the rights of persons facing the death penalty, including the provisions of United Nations

Economic and Social Council (ECOSOC) resolution 1984/50 of 25 May 1984.

3. With regard to the request for information on the current conditions of detention of Mr.
Al-Darwish, including with regard to contacts with his family and lawyer, and how these
conditions are consistent with the provisions of the Standard Minimum Rules for the Treatment
of Prisoners (“The Mandela Rules”), and with regard to the statement that this is essential to
help relieve the anguish suffered by Mr. Al-Darwisih’s family owing to lack of information

about their relative:

The person in question enjoyed all his rights, just like other detainees and prisoners, during
his period of detention, and the conditions were consistent with the provisions of the Standard

Minimum Rules for the Treatment of Prisoners (“The Mandela Rules”).

4. With regard to the request to provide detailed information and, where available, the
results of any investigation and any judicial or other inquires carried out in relation to the
allegations of torture and confessions extracted under duress, and the request for an

explanation in the event that no inquiries have taken place or if they have been inconclusive:

The court took the necessary steps to investigate the allegations of torture, but they proved to
be untrue. As stated above, the person in question was not subjected to torture, ill-treatment or other
cruel, inhuman or degrading treatment. It should be noted that the Kingdom’s laws criminalize and
punish torture and contain a series of guarantees and measures aimed at ensuring that no detainee or
prisoner is subjected to torture, ill-treatment or other cruel, inhuman or degrading treatment. Article
2 of the Code of Criminal Procedure stipulates that no person may be arrested, searched, detained or
imprisoned except where provided for by law, and that a person may be detained or imprisoned only
in a location designated for such purposes and for the period prescribed by the competent authority.
Moreover, arrested persons may not be subjected to physical or mental abuse or to torture or
degrading treatment. Article 36 (1) of the Code also requires that arrested persons be treated in a
manner that preserves their dignity and that they should not be subjected to physical or mental abuse.
They are to be informed of the reasons for their detention and have the right to contact anyone they
wish. Article 102 of the Code requires the interrogation of accused persons to be conducted in a

manner that does not influence their will to make statements. They must not be required to take an



DEANE -8- 2110308E_self revised
HRC/NONE/2021/SP/59

oath or be subjected to coercive measures. Furthermore, they may not be interrogated outside the

premises of the investigating authority unless the investigator deems such action to be necessary.

Article 28 of the Prison and Detention Act prohibits any kind of assault against prisoners or
detainees and stipulates that disciplinary measures must be taken against military or civilian personnel
who commit such acts, without prejudice to any criminal penalties to which they might also be liable.
Moreover, article 2 (8) of Royal Decree No. 43 of A.H. 1377 (1958 A.D.) prohibits the use, during
the course of public duties, of ill-treatment or coercion such as torture, cruelty, confiscation of assets
or denial of personal liberties, including exemplary punishment, imposition of fines, imprisonment,
exile, mandatory residence in a certain place and illegal entry into private dwellings. The penalty for

such offences is imprisonment for up to 10 years.

All prisons and detention facilities in the Kingdom are supervised and inspected, and steps
are taken in the event of any violation. Moreover, members of the Public Prosecution Service
supervise the professional conduct of law enforcement officers in criminal investigations pursuant to

article 25 of the Code of Criminal Procedure.

With a view to enhancing oversight mechanisms and safeguarding the rights of prisoners and
detainees, the Human Rights Commission, pursuant to article 5 (6) and (7) of its Statute, can visit
prisons and detention centres at any time and without official permission, to receive and verify
complaints of human rights abuses and to take the corresponding legal steps. The National Society
for Human Rights (a civil society organization) also visits prisons and detention centres and receives
complaints. Offices have been allocated inside prisons for the Public Prosecution Service and also, in
some prisons, for the Human Rights Commission and the National Society for Human Rights so that
they can monitor inmates’ conditions of detention and receive complaints in situ. The Kingdom’s
legislation requires all State institutions to ensure that all individuals are treated fairly, regardless of
their religion, race, gender or nationality. If any of those institutions or their representatives, or
anybody else, violates a person’s rights, effective human rights guarantees based on legal procedures
are provided by a number of mechanisms, including judicial authorities and governmental and non-

governmental human rights institutions.

The Kingdom remains committed to the human rights treaties that it has ratified, including
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

which are deemed to constitute part of national law.

S. With regard to the request to provide information on the existing procedures for persons
sentenced to death to seek clemency or a pardon, and to provide detailed information on how

they can access such procedures:
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It should be underscored, as noted above, that the death penalty is imposed only for the most

serious crimes and in extremely limited circumstances.

It should also be emphasized that no authority in the State is empowered to modify or suspend
penalties handed down for gisas or hudud offences, as they are categorically provided for in sharia
law, with no leeway for interpretation. These penalties are confined to specific offences for which no
person can be convicted unless the evidence is conclusive, which is in keeping with the Kingdom’s
obligations under the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment

or Punishment.

A person sentenced to death for a ta zir offence may be pardoned by the King. A pardon may
be granted in the case of gisas offences by the next of kin, since it is an irrevocable personal right of
theirs to do so. It should be emphasized, however, that a person convicted of killing may, if the next
of kin are minors, request that their wishes concerning enforcement of the sentence be determined
only after they have attained majority. Moreover, the death penalty is set aside if only one of the next
of'kin issues a waiver, even if the others refuse to do so. On the basis of Royal Decree No. KH/8/547
of A.H. 3 Dhul Qadah 1420 (8 February 2000 A.D.), vigorous and frequently successful efforts have
been made, through the reform committees attached to provincial authorities, to persuade the relatives

of persons who has been killed to pardon the killer or accept compensation.

6. With regard to the request to provide information on the extent to which Mr. Al-
Darwish is charged with participation in demonstrations and protests, and information on the

evidence that he was a violent element at such events:

As stated above, the court examined all the factual and presumptive evidence against the
person in question and concluded therefrom that he had committed the crimes for which he was

convicted and that he was one of the violent elements at the events.

It is therefore clear from the foregoing that the claims and allegations contained in the joint
communication are unfounded. The measures taken with respect to the case of the person in question
have been explained and they are consistent with international human rights standards, including the
Kingdom’s obligations under the Convention on the Rights of the Child and the Convention against

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

The Kingdom wishes to remind the special procedures mandate-holders, who produced the
joint communication, of the Code of Conduct for Special Procedures Mandate-holders of the Human
Rights Council issued under Human Rights Council resolution 5/2 of 18 June 2007. In particular, it

wishes to draw attention to the fact that mandate-holders should:
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I. Give the information provided due consideration in the fulfilment of their mandates, in

accordance with article 6 (a) of the Code of Conduct;

2. Take comprehensive account of the information that the Kingdom has provided in relation to

the case in question, in accordance with article 6 (b) of the Code;

3. Evaluate all information, particularly the claims and allegations concerning the case received
by the mandate-holders from the sources, in the light of internationally recognized human rights
standards of relevance to their mandate, and of international conventions to which the State concerned

is a party, in accordance with article 6 (c) of the Code;

4. Ensure that the communications submitted regarding the case are not manifestly unfounded

or politically motivated, in accordance with article 9 (a) of the Code;

5. Ensure that the communication is submitted by a person or group of persons acting in good
faith in accordance with human rights principles, and free from stands that are politically motivated
or contrary to the provisions of the Charter of the United Nations, and claiming to have direct or
reliable knowledge of those violations substantiated by clear information, in accordance with article

9 (d) of the Code;

6. Ensure that the communication regarding the case is not based exclusively on reports

disseminated by mass media, in accordance with article 9 (e) of the Code;

7. Bear in mind the need to ensure that their personal political opinions are without prejudice to
the execution of their mission, and base their conclusions and recommendations on objective

assessments of human rights situations, in accordance with article 12 (a) of the Code;

8. In implementing their mandate, therefore, show restraint, moderation and discretion so as not
to undermine the recognition of the independent nature of their mandate or the environment necessary

to properly discharge the said mandate, in accordance with article 12 (b) of the Code;

9. Give a fair and not unduly cursory indication of the replies submitted by the Kingdom, in

accordance with article 13 (a) of the Code of Conduct;

10.  Ensure that their declarations on the human rights situation in the country concerned are at all
times compatible with their mandate and the integrity, independence and impartiality which their
status requires, and which is likely to promote a constructive dialogue among stakeholders, as well
as cooperation for the promotion and protection of human rights, in accordance with article 13 (b) of

the Code.
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The Permanent Mission of the Kingdom of Saudi Arabia to the United Nations
Office and other International Organizations at Geneva presents its compliments to the
Office of the Special Procedures Branch (OHCHR), and has the honor to refer to its
letter reference: UA SAU 8/2021 dated 28 May 2021, regarding the case of Mr. Mustafa

al Darwish.

The Permanent Mission of the Kingdom of Saudi Arabia has the honor to attach

herewith the response of the Kingdom to the case.

Regarding the letter reference: AL SAU 9/2021 dated 7 July 2021, The Permanent
Mission of the Kingdom of Saudi Arabia will provide the Office of the Special

Procedures Branch (OHCHR) with the response when receiving it from the capital.

The Permanent Mission of the Kingdom of Saudi Arabia to the United Nations
Office and other International Organizations at Geneva avails itself of this opportunity
to renew to Office of the Special Procedures Branch (OHCHR), the assurances of its

highest consideration.

Geneva, July 23, 2021

Office of the Special Procedures Branch (OHCHR)

|
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