(Translated from Arabic)

Reply of the Government of the Arab Republic of Egypt to the joint communication
from special procedures mandate holders of the United Nations Human Rights
Council concerning various laws and their application in practice

Introduction

1. On 28 February 2020, the Government of the Arab Republic of Egypt received a joint
communication from the Special Rapporteur for the promotion and protection of human
rights and fundamental freedoms while countering terrorism, the Working Group on
Arbitrary Detention, the Working Group on Enforced or Involuntary Disappearances, the
Special Rapporteur on extrajudicial, arbitrary or summary executions, the Special Rapporteur
on the promotion and protection of the right to freedom of opinion and expression, the Special
Rapporteur on the rights to freedom of peaceful assembly and of association, and the Special
Rapporteur on the situation of human rights defenders. The joint communication concerns a
number of Egyptian laws, in particular Act No. 8 of 2015 regulating the listing of terrorist
entities and terrorists, as amended, and the Anti-Terrorism Act No. 94 of 2015, as amended,
both of which were approved on 10 February 2020 by the Constitutional and Legislative
Affairs Committee of the Egyptian House of Representatives.

2. In submitting this reply, the Government affirms that it is genuinely and deeply
committed to engaging positively with communications from special rapporteurs and is
fulfilling its international and constitutional obligations to guarantee human rights. It is also
intent in its reply on making information available to the public, both in and outside the
country, in the interest of transparency and of setting the record straight concerning many of
the ideas and perceptions that may be based on misinformation.

3. This reply reviews in six main sections the laws addressed in the joint communication,
together with the amendments to and practical aspects of some of those laws, so as to bring
out the real meaning of their provisions. It also examines the questions raised in the
communication concerning the interpretation and application of those provisions and their
impact on the Egyptian criminal justice system. It describes the powers and authorities of law
enforcement agencies under the laws concerned, spelling out the constitutional and legal rules
to which they are subject and demonstrating that they are human rights-compliant. A seventh
and final section is devoted to comments on the working methodology of some of the special
rapporteurs who are parties to the communication with which this reply is concerned and
examines professional errors of theirs found in the communication.

4. Comparative legal systems, especially as related to counter-terrorism legislation, have
been cited in some parts of the reply, not in order to justify any shortcoming in the Egyptian
legal system or to seek the same shortcoming elsewhere but to emphasize that Egyptian
legislation is consistent with the global approach to legislation in the same sphere and that
every State — however categorized in terms of respect for human rights — has been and
remains quick to legislate with the aim of appropriately addressing risks to its national
security, its integrity and the safety of its citizens. The examples cited may also expose
discrimination and double standards practised by particular States in relation to this topic.

5. The Government appreciates the value placed by the mandate holders involved in
preparing the communication both on the efforts undertaken by Egypt to combat terrorism
and on the country’s leadership in the United Nations Global Counter-Terrorism Strategy
Review. It also appreciates their offers of technical assistance in reviewing the country’s
counter-terrorism legislation with the aim of ensuring its conformity with human rights
standards. It affirms in principle that all the national laws referred to in the joint
communication, including the Anti-Terrorism Act, are consistent with the overarching
principles established by international counter-terrorism instruments and activities on the one
hand and with observance of and respect for human rights on the other, as will be shown in
this reply. The Government did not ignore any of those offers. The enactment of laws,
however, is bound up with constitutional and legal procedures associated in some cases with
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the executive and in most cases with the legislature as the body that passes laws and also has
oversight of the Government’s performance.

6. For its part, the Government urges the mandate holders to direct some of their valuable
efforts towards promoting the human rights of victims of terrorism and providing them with
necessary assistance and support, as advocated by the United Nations Office on Drugs and
Crime,! in a country ranked globally as the ninth worst affected by terrorism in 2016.2 The
country retained that same ranking in 20172 and accounted during that year for almost 22 per
cent of statements issued by the Security Council in condemnation of terrorist attacks around
the world.* It was ranked eleventh in 2018° and retained the same ranking in the index
published in November 2019.5

7. The Government first of all recalls the tragic terrorist incidents endured by Egypt after
the revolution of 30 June 2013 — incidents that gravely undermined the country’s security
and the safety of its citizens.” It nonetheless brought in no exceptional measures pertaining
to arrest, search, pretrial detention or criminal prosecution beyond those stipulated in the
Code of Criminal Procedure and the Egyptian Anti-Terrorism Act, thereby observing the
fundamental rights of accused persons and complying with international human rights law.
The Government affirms in principle that Egypt is generally bound by all the human rights
conventions and instruments to which it has acceded.® Given the special status of those
instruments under the Egyptian Constitution, Parliament was required by the Supreme
Constitutional Court to amend the national legislation in their light.®

8. The Government wishes to state that the country’s counter-terrorism legislation, in
particular Act No. 8 of 2015 regulating the listing of terrorist entities and terrorists, as
amended, and the Anti-Terrorism Act No. 94 of 2015, as amended, came primarily in
response to the counter-terrorism resolutions adopted by the Security Council in exercising
its mandate to maintain international peace and security — resolutions that Member States,
including the Arab Republic of Egypt, are bound to implement.’® Both laws were amended
in the light of the methodology for assessing compliance with the standards of the Financial

10

The Criminal Justice Response to Support Victims of Acts of Terrorism, United Nations Office on
Drugs and Crime, United Nations, Geneva, 2012, p.1, available at:
https://www.unodc.org/.../terrorism/...victims...terrorism/Arabic.pdf.

Global Terrorism Index 2016 — Measuring and understanding the impact of terrorism, available at:
http://economicsandpeace.org/reports/.

Global Terrorism Index 2017 — Measuring and understanding the impact of terrorism, available at:
http://economicsandpeace.org/reports/.
https://www.un.org/securitycouncil/content/statements-made-press-president-security-council.

Global Terrorism Index 2018 — Measuring and understanding the impact of terrorism, available at:
http://economicsandpeace.org/reports/.

Global Terrorism Index 2019 — Measuring and understanding the impact of terrorism, available at:
http://economicsandpeace.org/reports/.

Of these terrorist incidents, the most prominent included the assassination of the Prosecutor General;
the attempted murder of the former Minister of the Interior, the former Deputy Prosecutor General and
the former Grand Mufti of Egypt; the lethal bombing of security directorates, including the Cairo
Security Directorate, the National Security Agency’s headquarters, and police stations and checkpoints;
bombing of the country’s largest churches; bomb attacks and acts of sabotage against foreign embassies
and consulates in Cairo; attacks on units and countless fatal and destructive ambushes on law
enforcement personnel in particular; and targeting of the country’s infrastructure, including its energy,
electricity, water and gas supply networks.

Article 93 of the Constitution provides that: “The State is bound by the international human rights
conventions, covenants and instruments ratified by Egypt, which shall have the force of law following
their publication in accordance with established procedures.”

On 6 April 2019, the Supreme Constitutional Court stated in constitutional case No. 131 of judicial year
39 that: “The foregoing implies that the State is obliged to amend its domestic laws in line with its
international undertakings arising from the said convention, as required under articles 93 and 151 (1)
of the Constitution .... Hence, any inaction on the part of the legislature in amending the contested text
so as to give effect to the provisions of the said convention ... is a breach of its prior constitutional
commitment, which takes it into the realm of violating the provisions of the Constitution.”

Article 25 of the Charter of the United Nations provides that: “The Members of the United Nations
agree to accept and carry out the decisions of the Security Council in accordance with the present
Charter.”
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Action Task Force (FATF), Egypt being a member of the Middle Eastern and North Africa
Financial Action Task Force (MENAFATF), so as to ensure that the Egyptian legislative and
executive systems are consistent with that methodology in combating money-laundering and
the financing of terrorism, as will be explained in the reply.

9. The Government would point out that the Muslim Brotherhood terrorist group, which
is singled out for mention in the joint communication, is listed as an Egyptian terrorist entity
pursuant to final court rulings!! and that some of its armed wings — such as the Hasm
Movement and the Revolution Brigade — are also listed as terrorist entities in other States.*?
The group was responsible for the bulk of the terrorism offences mentioned earlier, as
established by final rulings upheld by the Egyptian Court of Cassation,*® which is the
country’s highest criminal court. The Government urges the mandate holders who are parties
to the joint communication to visit the court’s website!* for details of the acts perpetrated by
that group and of the evidence on which the final rulings were based. Inaccuracies suggesting
no grasp of the actual course of events could then be avoided and international forums
ostensibly dedicated to promoting global and national efforts to combat terrorism, one of the
most glaring of human rights violations, would not become a tool for providing inadvertent
support for the perpetrators of such heinous terrorism offences and a cover allowing them to
justify their crimes.

10.  Lastly, the Government affirms that the danger of terrorism in Egypt is ever present
and lying in wait for opportunities to undermine the safety of the country and its citizens. The
law enforcement agencies are working to eliminate the sources of the danger and to pre-empt
terrorist operations in parallel with safeguarding the rights, public freedoms, security and
safety of citizens. Recent consequences have included a fatality resulting from a tragic
incident that occurred when an armed terrorist cell was apprehended in a Cairo suburb on 14
April 2020, shortly before the Egyptian Coptic holiday, and eight fatalities caused when an
armoured vehicle operated by law enforcement personnel was targeted in the Bir al-Abd
district of North Sinai governorate. Such incidents call for greater understanding and for
objectivity free of personal opinions and beliefs. Those attributes, however, are regrettably
absent from parts of the communication.

I.  The Egyptian Anti-Terrorism Act No. 94 of 2015, as amended

11.  The joint communication claims that “[s]ince the institution of a military regime in
2013, ...President al-Sisi promulgated a series of laws, many of which restricted freedoms,
resulting in the imposition of sustained death sentences, the denial of the right to fair trial....”
and cites the Anti-Terrorism Act as one of those laws. Setting aside the misconceptions
reflected in that excerpt, which will be addressed in the final section of the reply, it should
be emphasized that, in principle and as a general rule, the success of any legislation is borne

11 Court of Cassation (criminal cases), appeal No. 1, judicial year 2017, 20 June 2017; and appeal No.
31186, judicial year 85, 25 February 2017.

12 https://www.state.gov/state-department-terrorist-designations-of-ismail-haniyeh-harakat-al-sabireen-
liwa-al-thawra-and-harakat-sawad-misr-hasm/.
https://www.treasury.gov/resource-center/sanctions/OF AC-Enforcement/Pages/20180131.aspx
https://www.facebook.com/ukinegypt/photos/a.690391487658525.1073741853.131773280187018/17
11398028891194/?type=3&amp%3Btheater&_rdc=2&_rdr.

13 These rulings include:

1. Court of Cassation (criminal cases), appeal No. 61, judicial year 88, 25 November 2018

Court of Cassation (criminal cases), appeal No. 296589, judicial year 86, 7 June 2017

Court of Cassation (criminal cases), appeal No. 37205, judicial year 85, 25 November 2018

Court of Cassation (criminal cases), appeal No. 29953, judicial year 86, 4 January 2017

Court of Cassation (criminal cases), appeal No. 31186, judicial year 85, 25 February 2017

Court of Cassation (criminal cases), appeal No. 29953, judicial year 86, 4 January 2017

Court of Cassation (criminal cases), appeal No. 41132, judicial year 85, 24 December 2016

Court of Cassation (criminal cases), appeal No. 48644, judicial year 86, 18 December 2016
9. Court of Cassation (criminal cases), appeal No. 1399, judicial year 85, 21 January 2016
10. Court of Cassation (criminal cases), appeal No. 24908, judicial year 84, 10 October 2015
11. Court of Cassation (criminal cases), appeal No. 26166, judicial year 84, 8 April 2015
12. Court of Cassation (criminal cases), appeal No. 24057, judicial year 84, 5 February 2015

14 https://www.cc.gov.eg/.
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out mainly by its ability to cater for circumstances and changes under way in the State
concerned. The Arab Republic of Egypt has long experienced successive waves of a bloody
terrorism that has shattered innocent lives and affected the State’s potential. The Egyptian
Parliament has intervened throughout to discharge its national role in confronting those
waves, beginning with Act No. 97 of 1992, which was the first step taken in Egypt to
legislate for terrorism offences. In that process, Parliament has remained all too aware of the
rapid need to establish legal rules, both substantive and procedural, for enabling the State to
combat terrorist groups and their devastating activities. !® The above law proved its
effectiveness at the time, with the State regaining control of the internal situation.

12.  Events in the wake of January 2011 tested the country’s counter-terrorism provisions
in particular and its legislative system in general against the backdrop of the upheavals
experienced in Egypt and the world at large during that period. The huge wave of terrorism
that swept through Egypt, and more notably so after June 2013, highlighted the inadequacy
of its legislative system as it failed to keep pace with international developments in that
domain. A package of new laws was therefore promulgated to fight the savage onslaught of
extremism that was eroding the country’s security and integrity. The first of these laws was
Act No. 8 of 2015,%7 which regulates the listing of terrorist entities and terrorists, especially
Egyptian terrorist entities and Egyptian terrorists listed by other States and by international
organizations at a time when Egypt was powerless to take similar action — despite having
most reason for doing so — because it had no law in place to govern the matter. The next law
to be promulgated was the Anti-Terrorism Act No. 94 of 2015, which, in a departure from
the previous approach of incorporating counter-terrorism provisions into the Criminal
Code,® was aligned with some of the comparative laws devoted specifically to counter-
terrorism. This stemmed from the recognition that more appropriate and sophisticated
measures, both substantive and procedural, were urgently needed to regulate the terrorism
offences taking place in the country, with those two laws serving as the cornerstone of the
new counter-terrorism legislation.

13.  Both laws were promulgated pursuant to the Constitutional Declaration issued on 8
July 20132 following the country’s transitional phase in the wake of the revolution of 30
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Act No. 97 of 1992 amending provisions of the Criminal Code, the Code of Criminal Procedure, the
State Security Courts Act, the Bank Account Confidentiality Act and the Weapons and Munitions Act,
al-Jaridah al-Rasmiyah (Official Gazette), No. 29 bis, 18 July 1992.

The report of Parliament’s Constitutional and Legislative Affairs Committee states with regard to the
said Act that: “The country is currently going through a critical phase of its history as it directs every
effort towards waging the battle for progress and for building the future. Perhaps among the greatest
dangers facing the State during this phase is that wave of criminal violence and terrorism that is
destroying the very essence of society and creating insecurity and instability ... . The State was
therefore obliged to act swiftly and robustly, within the scope of the Constitution and law, to prevent
this impending danger now threatening the country’s future; and to work on saving the country from
this bloody terrorism and thereby restore its security and stability. To that end, the Government
presented the proposed bill, which establishes penalties for terrorism offenders and enables their arrest
so that they can be brought to justice and be rightfully punished for their actions.” Minutes of the
People’s Assembly, sixth legislative term, second ordinary session, 101st sitting, 15 July 1992, al-
Jaridah al-Rasmiyah (Official Gazette), People’s Assembly section, p. 6.

The Act was promulgated on 17 February 2015, published on the same date in al-Jaridah al-Rasmiyah
(Official Gazette), No. 7 bis, and amended by Act No. 11 of 2017, which was published in al-Jaridah
al-Rasmiyah (Official Gazette) on 27 April 2017.

The Act was promulgated on 15 August 2015, published on the same date in al-Jaridah al-Rasmiyah
(Official Gazette), No. 33 bis, and amended by Act No. 11 of 2017, which was published in al-Jaridah
al-Rasmiyah (Official Gazette) on 27 April 2017.

The report of Parliament’s Constitutional and Legislative Affairs Committee on Act No. 97 of 1992
stated that: “The legislature has favoured the incorporation of new provisions in the Criminal Code over
the enactment of a separate law on terrorism because the Criminal Code is the general law governing
criminalization and punishment in Egypt and because it also comprises general rules applicable to all
offences.” Minutes of the People’s Assembly, sixth legislative term, second ordinary session, 101st
sitting, 15 July 1992, al-Jaridah al-Rasmiyah (Official Gazette), People’s Assembly section, p. 6.
Article 24 of the Constitutional Declaration issued on 8 July 2013 provides that: “The President of the
Republic shall administer the country’s affairs, to which end he may exercise the following powers and
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June, which coincided with the absence of the legislature. The two laws were consistent with
the constitutional considerations in place at the time, as affirmed by the country’s Supreme
Constitutional Court,?* and were presented to and approved by the House of Representatives,
it being the elected legislature, as soon as it was formed. Both laws have been amended
several times under laws enacted by the House.

14. A series of amendments were also made to criminal laws, to the laws governing
criminal procedure and to those governing appeals and appeal procedures before the Court
of Cassation?? so as to complete the substantive and procedural structure of the legislation in
place. Falling within a framework of legality, with provisions that take into account the
requirements of necessity, proportionality, generality, abstraction and non-discrimination,
that legislation was developed in response to a constitutional requirement placed on the State,
its authorities and its agencies to counter terrorism in all its forms and manifestations and
trace the sources of its financing.?® The two aforementioned laws epitomize the effort to keep
abreast of the shifts seen in terrorist crime, including the evolving methods and mind sets of
its perpetrators, since Act No. 97 of 1992 was introduced. The Anti-Terrorism Act is now the
general law applicable to all offences governed by its provisions that have occurred since it
entered into force.?*

15. We shall be guided by the above in replying to the assertions in the joint
communication that the definition contained in article 2 of the Anti-Terrorism Act does not
meet the parameters therefor as set out in international instruments relating to terrorism and
that the definition is overly broad because it includes such phrases as “harms national unity,
social peace or national security” and “hinders public authorities, judicial bodies, government
facilities and others”, and because it criminalizes actions that harm communications and
information, the right of association, and political participation. The joint communication
also requests further information on how the definition of terrorism in the country’s counter-
terrorism legislation is construed so as to guarantee that measures taken pursuant thereto do
not unduly interfere with human rights obligations under the conventions ratified by Egypt.

16.  We would first of all point to the agreement among international jurists that there is
no comprehensive definition of terrorism offences that can serve as a reference for States
while formulating their national laws, as was recently confirmed by the United Nations
General Assembly.? We note, however, that while General Assembly resolution 49/60 of
1994 on measures to eliminate international terrorism is not primarily aimed at defining
terrorism, despite referring to it briefly, section I, paragraph 3, of the text annexed thereto
provides that: “Criminal acts intended or calculated to provoke a state of terror in the general
public, a group of persons or particular persons for political purposes are in any

functions: 1. Enact legislation after consulting the Cabinet, with the power to legislate transferred to the

House of Representatives upon its election....”

The Supreme Constitutional Court, in constitutional case No. 160 of judicial year 36, stated that: “The

formalities in terms of the proposal, approval and enactment of laws are governed by the constitutional

instrument in place at the time. Article 24 (1) of the Constitutional Declaration issued on 8 July 2013,

pursuant to which the legislative decree in question was issued, vested the legislative power in the

interim President of the Republic. The only restriction placed on such power by the Constitutional

Declaration was the requirement to consult the Cabinet, which was fulfilled in the case of the legislative

decree, as indicated in its preamble. The legislative power vested in the President of the Republic while

the Constitutional Declaration was in force was therefore a primary power — not an exceptional one —
that he was authorized to exercise....”

22 Act No. 11 of 2017, which was promulgated on 27 April 2017, published on the same date in al-Jaridah
al-Rasmiyah (Official Gazette), No. 17 (cont.), and entered into force as from 28 April 2017.

23 Article 237 of the current Egyptian Constitution promulgated in 2014 provides that: “The State shall be
committed to countering terrorism in all its forms and manifestations and to tracing the sources of its
financing, within a set time frame and while guaranteeing public rights and freedoms, in view of the
threat it poses to the country and to citizens. Counter-terrorism provisions and measures, together with
fair compensation for damages arising from and caused by terrorism, shall be regulated by law.”

24 The first of the articles promulgating this Act provides that: “The provisions of the Anti-Terrorism Act
annexed hereto shall take effect and apply to any matter for which no provision has been made.”

%5 United Nations General Assembly, Sixth Committee, meetings coverage (2018), “Fight against
international terrorism impeded by stalemate on comprehensive convention, Sixth Committee hears as
seventy-third session begins” (press release).

21
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circumstances unjustifiable, whatever the considerations of a political, philosophical,
ideological, racial, ethnic, religious or any other nature that may be invoked to justify
them.”28

17.  Security Council resolution 1566 (2004) comprises terminology that can be used as a
guide for identifying the features to be included in a definition of terrorism. Paragraph 3 of
the resolution provides that: “Criminal acts, including against civilians, committed with the
intent to cause death or serious bodily injury, or taking of hostages, with the purpose to
provoke a state of terror in the general public or in a group of persons or particular persons,
intimidate a population or compel a government or an international organization to do or to
abstain from doing any act, which constitute offences within the scope of and as defined in
the international conventions and protocols relating to terrorism, are under no circumstances
justifiable by considerations of a political, philosophical, ideological, racial, ethnic, religious
or other similar nature, and calls upon all States to prevent such acts and, if not prevented, to
ensure that such acts are punished by penalties consistent with their grave nature.”

18.  The only international convention adopted by the United Nations on the subject is the
International Convention for the Suppression of the Financing of Terrorism of 1999, which
prohibits all financing of terrorism for the purpose of carrying out an “act intended to cause
death or serious bodily injury to a civilian, or to any other person not taking an active part in
the hostilities in a situation of armed conflict, when the purpose of such act, by its nature or
context, is to intimidate a population, or to compel a government or an international
organization to do or to abstain from doing any act.”

19.  Extrapolating from the above, it is clear that none of the various sources of
international law explicitly requires States to adopt a uniform definition of terrorism.
Furthermore, no strict set criteria by which to gauge national definitions have been agreed
for this definition, perhaps because is it recognized that the different forms of terrorism do
not all fit the same mould but vary from one State to another, depending on their respective
circumstances and the dangers facing them. As a form of human criminal behaviour,
terrorism is also susceptible to a myriad of ideological, political and indeed socioeconomic
shifts. In its definition of terrorism, the Arab Republic of Egypt has nonetheless kept within
the general parameters that it is able to discern from relevant international work.

20.  On that basis, article 2 of the Egyptian Anti-Terrorism Act defines a terrorist act as
“any use of force, violence, threat or intimidation, in or outside the country, that is intended
to prejudice public order; endanger the safety, interests or security of the public; harm or
terrorize individuals; jeopardize the lives, freedoms, public or private rights or security of
individuals or other freedoms or rights guaranteed by the Constitution and law; damage
national unity, social peace or national security; harm the environment, natural resources,
assets or antiquities; harm buildings or public or private property or lead to their occupation
or seizure; prevent public authorities or entities, judicial bodies, government departments,
local units, places of worship, hospitals, educational institutions and facilities, diplomatic and
consular missions, or in-country offices of regional and international organizations from
performing their work or all or some of their activities or impede or thwart such work or
activities; or hinder the application of any provision of the Constitution or of laws or
regulations; and any conduct that is intended to achieve any of the purposes set out in
paragraph 1 of the present article or to prepare or incite acts to that end if it is such as to
damage communications, information systems, financial or banking systems, the national
economy, reserves of energy, goods, food, water or their safety, or medical services in
disasters and crises.”

26

The efforts of the United Nations to arrive at a comprehensive definition of terrorism did not end there.
General Assembly resolution 54/110 of 2000 stated that the Ad Hoc Committee established by General
Assembly resolution 51/210 of 1996 should address means of further developing a comprehensive legal
framework of conventions dealing with international terrorism, including considering the elaboration
of a comprehensive convention on international terrorism, and should address the question of convening
a high-level conference under the auspices of the United Nations to formulate a joint organized response
of the international community to terrorism in all its forms and manifestations. To date, however, no
such conference has taken place.
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21.  This definition includes the offences contained in the definition of terrorism set out in
article 86 of the Criminal Code.?” The other offences added to the definition are a reflection
of the grave danger that the country has faced from terrorism and of the need to counter the
terrorist threat. Much of the definition mirrors the model legislative provisions against
terrorism developed by the international community.?® The definition also covers matters
overlooked in various international conventions.?®

22.  Given the above-mentioned lack of an agreed definition of terrorism in the various
sources of international law, which is acknowledged in the joint communication, it is strange
that the communication should claim, on no reliable objective basis, that the definition as
contained in Egyptian law does not reflect the parameters of the definition set out in the
international instruments relating to terrorism. The claim is furthermore incorrect, as in
accordance with the above definition, terrorism offences necessarily involve the use of force,
violence, threat or intimidation, in or outside the country, which is consistent with Security
Council resolution 1566 (2004). The definition also deals with the sophisticated new forms
of terrorism that post-date the resolution and are aimed at damaging communications,
information systems, financial or banking systems, the national economy, energy, food or
water reserves, or medical services. Any activity that may be intended to damage any of those
facilities clearly cannot be described as anything other than a terrorist activity. The
Government therefore requests the Special Rapporteur concerned to identify which of the
aforementioned offences cannot, in her view, be considered as terrorism offences and to
explain whether that view is based on United Nations resolutions, international conventions
or comparative legal systems so that they can be consulted and a reply provided accordingly.

23.  Concerning the request to provide information on how the definition of terrorism in
the Egyptian Anti-Terrorism Act is construed so as to guarantee the measures taken pursuant
to it do not unduly interfere with human rights guaranteed by the Egyptian Constitution and
the international obligations of Egypt under the conventions it has ratified, we should first of
all say that the phrasing in the article cited, such as “harms national unity, social peace or
national security” and “prevent or hinder public authorities, judicial bodies, government
facilities and others”, has obvious connotations that can be examined in the light of the
parliamentary debate held on article 86 of the Criminal Code at the time of its approval. The
current definition of terrorism, as contained in article 2 of the Anti-Terrorism Act, is based
on that article and includes the same phrasing, which is referred to in the communication.

24.  Preparatory work and parliamentary debate culminated in Act No. 97 of 1992, which
supplemented article 86 of the Criminal Code, pursuant to which “threat” means threat of the
use of force or violence; “intimidation” means intimidation of the public without the use of
force or violence, such as by removing rail tracks with the intention to disrupt train services,
removing part of an airplane in order to destroy it or bring it down, or committing offences
against the environment by, for example, poisoning the water in villages or elsewhere; and
“national security” means social peace and stability and measures that the State can take to

27 Article 86 of the Criminal Code, as added by Act No. 97 of 1992, provides that: “For the purposes of
this Act, terrorism means any use of force, violence, threat or intimidation by an offender in carrying
out a criminal scheme, individually or collectively, with the intention of prejudicing public order or
endangering public safety and security if it is such as to harm or terrorize individuals; jeopardize their
lives, freedoms or security; harm the environment, communications transport, assets or buildings; harm
or lead to the occupation or seizure of public or private property; prevent public authorities, places of
worship or educational facilities from performing their work; or hinder the application of the
Constitution or of laws and regulations.”

28 Model legislative provisions against terrorism, issued by the Terrorism Prevention Branch, United
Nations Office on Drugs and Crime, Vienna, February 2009, available at:
https://iwww.un.org/sc/ctc/wp-content/uploads/2016/03/unodc_modellegislation.doc.

29 The Arab Convention for the Suppression of Terrorism, signed at Cairo on 22 April 1998, defines
terrorism in article 1 (2) as “any act(s) or threat of violence committed, regardless of motive or purpose,
in carrying out a criminal scheme, individually or collectively, with the intention of terrorizing
individuals; intimidating them by causing them harm or jeopardizing their lives, freedom or security;
causing damage to the environment, to a facility or to public or private property or occupying or seizing
control of such property; or endangering national resources.” This definition is clearly inadequate for
dealing with cyberterrorism and the international terrorism of the new millennium, both of which are
covered by the definition in the Egyptian Anti-Terrorism Act.
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protect its independence and territory from any harmful activity and confront any internal or
external danger. As to “national unity” and “social peace”, the Minister of Justice stated when
the bill was under debate in Parliament that the two terms were derived from articles 3, 60,
73 and 194 of the Egyptian Constitution promulgated in 1971, which was in effect when the
Act was passed. Both terms also feature in article 98 (f) of the Criminal Code.*

25. A further outcome of the preparatory work for the Act was that it identified four
constituent elements of the offence: first, use or threat of force or violence; secondly, use of
such force, violence or threat to carry out a criminal scheme; thirdly, intention of the criminal
scheme to prejudice public order; and fourthly, consequential harm to or intimidation of
individuals or consequential danger to their lives or freedom. The Chairperson of the
Parliament’s Constitutional and Legislative Affairs Committee established that the material
basis for the offence of terrorism is, in short, the use of force, violence, threat or intimidation
and that the offence must be deliberate and specifically intended to intimidate the public and
prejudice public security and public order.3! It can therefore be asserted that the definition of
terrorism in Egyptian law is in principle compliant with the constitutional and legal rules
relating to criminalization and punishment and that the terms indicated have clear legal
connotations that can be relied on in the light of the preparatory work mentioned.

26.  The latter part of article 2 of the Anti-Terrorism Act, furthermore, covers a new model
of terrorism involving no element of force or violence in the conventional sense of either by
providing for “any conduct that is intended to achieve any of the purposes set out in paragraph
1 of the present article or to prepare or incite acts to that end if it is such as to harm
communications, information systems, financial or banking systems, the national economy,
reserves of energy, goods, food, water or their safety, or medical services in disasters and
crises.

27.  The terrorism offence in this case consists in any deliberate material activity intended
by the terrorist to bring about or lead to a specific outcome, namely damage to
communications, information systems, financial or banking systems, the national economy,
reserves of energy, goods, food, water or their safety, or medical services in disasters and
crises, the point being the intent of the offender to achieve that criminal outcome.

28.  The law does not spell out the kind of material activity that must be perpetrated for it
to qualify as a terrorism offence. In other words, it establishes no set form of conduct or
specific material act for such offences so as to allow for unforeseen new developments in the
area of terrorist crime. This approach chimes with the legislative policy towards most types
of crime and also complies with the constitutional rule as to the legality of incrimination and
punishment, in that the material conduct must be deliberate and aimed at achieving the said
criminal outcome as part of a terrorist purpose or a particular criminal intention, as will be
explained subsequently in this reply, the explicit requirement being the terrorist’s intent to
achieve one of the purposes enumerated in the first paragraph of the article.

29.  Asto the approach taken in the Egyptian Anti-Terrorism Act to the criminalization of
acts harmful to communication and information systems, the experiences of the Arab
Republic of Egypt have highlighted the significant role played by communications media and
information technology in terrorism offences, starting with encrypted communication
applications. With their sophisticated features for erasing messages after a set period of time
and for concealing the identity of the sender, these applications are used by leaders and
members of terrorist groups to convey messages and instructions to one another. Other tactics
include hacking government websites in order to disseminate fake news or incendiary
material; infiltrating government databases and destroying or stealing their content; and using
mobile telephone networks and the Internet for the remote detonation of explosive devices
targeting facilities or individuals. Such acts are indicative of the urgent need for legislation
to criminalize them.

30

31

Debate on article 2 of the draft Act No. 97 of 1992 supplementing article 86 of the Criminal Code,
Minutes of the People’s Assembly, sixth legislative term, second ordinary session, 102nd sitting, 15
July 1992, al-Jaridah al-Rasmiyah (Official Gazette), People’s Assembly section, pp. 8-11.

Id. at p. 17.
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30.  On that basis, the Anti-Terrorism Act covers acts of that type in its definition of
terrorism by providing in article 2 that: “A terrorist act means any use of force, violence,
threat or intimidation, in or outside the country, that is intended to prejudice public order;
endanger the safety, interests or security of the public ... and any conduct that is intended to
achieve any of the purposes set out in paragraph 1 of the present article or to prepare or incite
acts to that end if it is such as to harm communications, information systems or financial or
banking systems.”

31.  Article 29 of the Act criminalizes the establishment or use of a site on a
communications network, the Internet or elsewhere for terrorist purposes. It also criminalizes
unauthorized or illegitimate access to a website belonging to any government entity with the
intention to access, view, erase, destroy or falsify for terrorist purposes any of the data or
information it contains.”*?

32. At the practical level, the Egyptian Court of Cassation showed itself alive to the
concept of terrorist cybercrime in holding that: “In the offence of terrorism, criminal conduct
takes the form of violence in the broadest sense, which includes the use of force, threat or
intimidation as defined by law and extends to include forms created by modern technology.
As such, the meaning is not confined to physical violence. The use of information systems
for terrorist purposes is therefore deemed to be violence of the kind that constitutes
terrorism.”%3

33.  The approach taken in the Egyptian Anti-Terrorism Act to criminalizing acts harmful
to communications and information is consistent with international legislative work on
cybercrime in general, such as the Council of Europe Convention on Cybercrime, adopted in
Budapest in 2001,3* which was the first international instrument on the subject. The approach
is also consistent with the definition given by the United Nations Office on Drugs and Crime
in one of its publications that describes such crimes as “offences against the confidentiality,
integrity and availability of computer data and systems.”3®

34. In Egyptian law, the criminalization of acts harmful to communications and
information is in response to Security Council resolution 2178 (2014), which requires States
to take measures to prevent terrorists from exploiting technology, communications and
resources to incite support for terrorist acts, and Security Council resolution 2253 (2015),
which urges Member States to act cooperatively to prevent terrorists from recruiting, to
counter their violent extremist propaganda and incitement to violence on the Internet and
social media.® Such criminalization also echoes other instances of international work, most
recently the European Commission Directive, adopted in 2017, on preventing the
dissemination of terrorist content online.%

35.  Given the above, the Egyptian Government is perturbed that its criminalization of acts
harmful to communications and information for terrorist purposes in response to the

32 This article provides that: “Anyone who establishes or uses a networking, Internet or other site to

promote ideas or beliefs encouraging the commission of terrorist acts, disseminate material intended to
mislead security authorities or influence the course of justice in any terrorism offence, exchange
messages and issue instructions among terrorist groups or their members, or exchange information
relating to the actions or movements of terrorists or terrorist groups, in or outside the country, shall be
punished with rigorous imprisonment for a term of up to 5 years.”

33 Court of Cassation (criminal cases), appeal No. 14088, judicial year 86, 11 March 1976. Almost similar
in import are appeal No. 22781, judicial year 84, session of 9 May 2015, and appeal No. 26806, judicial
year 84, session of 1 January 2015.

34 Convention on Cybercrime, Council of Europe, European Treaty Series — No. 185, Budapest, 23
November 2011, available at:
http://www.europarl.europa.eu/meetdocs/2014_2019/documents/libe/dv/7_conv_budapest_/7_conv_b
udapest_en.pdf.

3 Comprehensive study on cybercrime, United Nations Office on Drugs and Crime, Vienna, February
2013.

36 Para. 22 of the resolution.

7 Directive (EU) 2017/541 of the European Parliament and of the Council of 15 March 2017 on
combating terrorism and replacing Council Framework Decision 2002/671/JHA.
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aforementioned Security Council resolutions is seen by the Special Rapporteur concerned as
a reason to criticize, rather than applaud, the Egyptian system of legislation.

36.  Concerning the claim in the joint communication that the Anti-Terrorism Act
criminalizes legitimate activities, such as exercise of the right of association and of the right
to political participation, it should be noted that the right of association is enshrined in article
75 of the Constitution, which protects the freedom to establish associations and provides the
guarantees required for their operation. It furthermore prohibits, in principle and in
consistency with articles 21 and 22 of the International Covenant on Civil and Political Rights,
the establishment or continuation of non-governmental organizations (NGOS) or institutions
that have a secret statute or engage in clandestine activities or activities of a military or quasi-
military nature. Secret associations and associations of a military or quasi-military nature
cannot therefore be described as NGOs and are not subject to the laws regulating the activity
of such organizations.

37.  Furthermore, the establishment, suspension and dissolution of associations and other
NGOs are subject, together with all related matters, to Act No. 149 of 2019 concerning the
regulation of NGO activities, which repealed Act No. 70 of 2017, and will be addressed in a
separate paragraph of this reply. The Act covers all NGO-related matters and also deals with
criminal liability in cases where its provisions are violated. The Anti-Terrorism Act therefore
has no relation whatsoever to associations and other NGOs and its provisions do not apply to
them. The same is true of political participation and the regulation of political party activities,
which are also regulated and governed by their own separate laws® dealing likewise with
criminal responsibility in the event of violations. The rulings of the Egyptian judiciary have
established a number of important principles in this respect.®

38.  The joint communication claims that the definition of terrorism in the Egyptian Anti-
Terrorism Act neither requires intentionality or purposive action nor reflects the scope and
definition of terrorist acts defined in international instruments, in particular Security Council
resolution 1566 (2004). These are erroneous legal assertions that are clearly and explicitly
contradicted by the above-mentioned article 2 of the Anti-Terrorism Act, which, judging by
the several references made to it in the joint communication, the special rapporteurs involved
in preparing the communication would appear to have had in front of them. Article 2 provides
at the very beginning that “[a] terrorist act means any use of force, violence, threat or
intimidation, in or outside the country, that is intended to ....” The provision therefore
expressly requires intentionality for an act to qualify as a terrorist act and, in that act, the
offender must engage in physical conduct involving the use of force, violence, threat or
intimidation — the meaning and intention of which have already been explained — which
constitutes the material element of the offence. Such conduct must be carried out intentionally,
knowingly and willingly, which is what partially constitutes the mental element of such
offences in the form of general criminal intent.

39.  For that offence, moreover, the law requires a specific intent expressed by the word
“purpose”, which is what distinguishes a terrorism offence from all other intentional offences
of the usual kind with which it may share the material element based on the intentional use
of force, violence, threat or intimidation, such as making a show of force or intimating
violence (thuggery).“’ That being so, offenders must not only intentionally use force,
violence, threat or intimidation; their intentional conduct must, in addition, have a further
purpose or aim, namely a specific intent, which is to say a terrorist intent. The said article
enumerates the forms that such purpose, aim or special intent might take, which have already
been stated. Of these, the most salient are prejudicing public order, endangering the safety,

38

39

40

The Political Rights Act No. 45 of 2014, which was promulgated on 5 June 2014, published in al-
Jaridah al-Rasmiyah (Official Gazette), No. 23 (cont.), and entered into force as from 6 June 2014; and
the Political Parties Act No. 40 of 1977, promulgated on 2 July 1977 and published in al-Jaridah al-
Rasmiyah (Official Gazette), No. 27.

Supreme Administrative Court, appeal No. 10434, judicial year 61, session of 28 January 2015; appeal
No. 2278, judicial year 61, session of 28 January 2015; appeal No. 21692, judicial year 59, session of
6 January 2016; appeal No. 2571, judicial year 61, session of 28 January 2015; appeal No. 23434,
judicial year 60, session of 19 December 2015; appeal No. 10435, judicial year 61, session of 28 January
2015.

Criminal Code (Act No. 58 of 1937), arts. 375 bis and 375 bis (a).
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interests or security of the public, harming or terrorizing individuals, and jeopardizing their
lives, freedoms, public or private rights or security. In such cases, the criminal intent — as
established by the Chairperson of the Parliament’s Constitutional and Legislative Committee
in the debate on article 86 of the Criminal Code, from which the article is taken — is the intent
to intimidate the public and prejudice public security and public order. The offence of
terrorism approximates that of hirabah (unlawful warfare) in Islamic sharia; in hirabah, the
offender’s intention is not simply to steal but is also further aimed at spreading panic and
affecting public security.**

40.  Criminal intent is also a requirement in the new criminal model of terrorism, covered
by the aforementioned final paragraph of article 2 of the Anti-Terrorism Act, which involves
no element of force or violence in the conventional sense. The law provides that the offender
must have intentionally carried out a material activity with the ultimate aim of causing
damage in any of the spheres enumerated in the article for a terrorist purpose or with a specific
criminal intent, as stated earlier. The article explicitly provides for “any conduct that is
intended to achieve any of the purposes set out in paragraph 1 of the present article or to
prepare or incite acts to that end if it is such as to damage ...”. Under the law, therefore, a
terrorist must intend to achieve one of the specific terrorist purposes, aims or intentions set
out in paragraph 1 of the article, failing which no offence exists. The above positively
confirms that the joint communication is incorrect in stating that the counter-terrorism laws
in Egypt require neither intentionality nor purposive action for what are regarded as terrorist
acts. It also highlights glaring errors and inaccuracies that must be addressed.

41.  The joint communication further states that, under the Egyptian Anti-Terrorism Act,
anyone who directly or indirectly facilitates or incites a terrorist crime, regardless of whether
the crime actually occurs, has the same responsibility for the crime as those who perpetrate
it. We emphasize that, in the light of the role conferred on the Security Council to maintain
international peace and security*? and the obligation on Member States — including the Arab
Republic of Egypt — to implement its decisions,*® the Council has adopted numerous
resolutions requiring Member States to criminalize and counter all forms of acts associated
with the direct or indirect facilitation or incitement of a terrorist crime; treat them as serious
offences; punish them accordingly; and punish incitement, even if not directly linked with
the terrorist crime. One such example is Security Council resolution 1624 (2005), which
states that the Council is deeply concerned that incitement of terrorist acts motivated by
extremism and intolerance poses a serious and growing danger to the enjoyment of all human
rights. It also calls upon all States to adopt measures to prohibit by law incitement to commit
a terrorist act and to prevent such conduct.

42.  Security Council resolution 2170 (2014) furthermore condemns in the strongest terms
the incitement of terrorist acts and repudiates attempts at the justification or glorification
(apologie) of terrorist acts that may incite further terrorist acts. Security Council resolution
2178 (2014) states that incitement to terrorist acts motivated by extremism or intolerance
must be countered. Lastly, General Assembly resolution 70/291 of 2016 calls upon all States
to adopt such measures as may be necessary and appropriate to prohibit by law incitement to
commit a terrorist act or acts and prevent such conduct.*

43.  Onthat basis, article 6 of the Anti-Terrorism Act provides that: “Incitement to commit
any terrorism offence shall be punishable with the same penalty as prescribed for the full
offence if directed, publicly or privately, at a specific person or group and irrespective of the
means employed, even if the incitement produces no effect. Any person who in any manner
agrees to commit, or assists in the commission of, the offences set out in paragraph 1 of this
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Debate on article 2 of Bill No. 97 of 1992 supplementing article 86 of the Criminal Code, minutes of
the People’s Assembly, sixth legislative term, second ordinary session, 102nd sitting, 15 July 1992, al-
Jaridah al-Rasmiyah (Official Gazette), People’s Assembly section, p. 17.

Article 24 (1) of the Charter of the United Nations provides that: “In order to ensure prompt and
effective action by the United Nations, its members confer on the Security Council primary
responsibility for the maintenance of international peace and security, and agree that in carrying out its
duties under this responsibility the Security Council acts on their behalf.”

Article 25 of the Charter provides that: “The Members of the United Nations agree to accept and carry
out the decisions of the Security Council in accordance with the present Charter.”

Para. 58 of the resolution.
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article shall be liable to the penalty prescribed for the full offence, even if the offence did not
take place on the basis of such agreement or assistance.”

44,  As indicated in one of its publications*, the United Nations Office on Drugs and
Crime was dismayed by the failure of some international laws and conventions to make
provision for criminalizing incitement, conspiracy, planning or preparation in connection
with the commission of terrorism offences. Several comparative legal systems therefore took
the step of criminalizing preparatory offences, even if the prepared crime does not take place.
Accordingly, conduct is criminalized where it is perceived to carry the risk that, in the future,
a completed crime will be committed, even though the conduct is often quite remote from
the threatened harm.4

45.  In the light of the foregoing, the Government affirms that the legislative treatment of
facilitation of the commission of, and of direct or indirect incitement to commit, a terrorism
offence, or any other of the aforementioned offences, is consistent with the binding Security
Council resolutions on the subject. In more than one instance, the treatment has been in direct
response to those resolutions, as already explained.

46.  The joint communication states that the Egyptian Anti-Terrorism Act criminalizes a
range of activities protected by the freedoms of opinion and expression. It also takes issue
with the standpoint of Egyptian legislation towards extremism and with the limits of the
distinction drawn therein between extremism and terrorism, noting with concern that
extremism in itself is criminalized as a terrorist offence. The Government asserts in principle
that, in accordance with the Egyptian Constitution and legislation, ideas and beliefs, no matter
how extreme or perverse they might be, are neither criminalized nor punished,*” as they are
a form of freedom of opinion and expression. In view of their specificity, the Constitution
makes special provision for religious ideas and beliefs by guaranteeing absolute freedom of
belief and freedom to perform religious ceremonies.® A distinction must be made, however,
between freedom of thought and belief in general, on the one hand, and incitement to crime,
in particular terrorism, on the other. Egyptian law does not criminalize or punish mere belief
in an extremist ideology; rather, it counteracts incitement to terrorist acts that, through the
establishment or use of a networking site, the Internet or other electronic means, is carried
out to promote an ideology that advocates the commission of terrorist acts.

47.  On the basis of that distinction, article 29 of the Anti-Terrorism Act provides that:
“Anyone who establishes or uses a networking, Internet or other site to promote ideas or
beliefs encouraging the commission of terrorist acts ....”

48.  The said provision of the law was a response by the Arab Republic of Egypt to a
number of binding Security Council resolutions, including resolutions 1624 (2005) and 2170
(2014), mentioned earlier, in which the Council expresses concern that incitement of terrorist
acts motivated by extremism and intolerance poses a serious and growing danger to the
enjoyment of human rights, and repudiates attempts at the justification or glorification
(apologie) of terrorist acts that may incite further terrorist acts.

49.  The provision of law cited also gives clear and direct effect to Security Council
resolution 2178 (2014), which recognizes that addressing the threat posed by foreign terrorist
fighters requires comprehensively addressing underlying factors that can be conducive to
terrorism, including by countering the spread of extremist ideology conducive to terrorism
and incitement to terrorist acts motivated by extremism or intolerance. It calls on States to

45

46

47

48

Legislative guide to the universal legal regime against terrorism, prepared by United Nations Office
on Drugs and Crime, found at:
https://www.unodc.org/documents/terrorism/Publications/Legislative_Guide_Universal_Legal_Regi
me/English.pdf.

https://www.cambridge.org/core/books/core-concepts-in-criminal-law-and-criminal-
justice/preparatory-offences/9ED18BOCAAF1C41EA35586 AF8A13A64B.

Article 65 of the current Egyptian Constitution provides that: “Freedom of thought and opinion are
guaranteed. All individuals have the right to express their opinion orally, in writing, through imagery
or by any other means of expression and publication.”

Article 64 of the current Egyptian Constitution provides that: “Freedom of belief is absolute and
freedom to perform religious ceremonies and establish places of worship for followers of the divine
religions is a right regulated by law.”

GE.21-03885


https://www.unodc.org/documents/terrorism/Publications/Legislative_Guide_Universal_Legal_Regime/English.pdf
https://www.unodc.org/documents/terrorism/Publications/Legislative_Guide_Universal_Legal_Regime/English.pdf
https://www.cambridge.org/core/books/core-concepts-in-criminal-law-and-criminal-justice/preparatory-offences/9ED18B0CAAF1C41EA35586AF8A13A64B
https://www.cambridge.org/core/books/core-concepts-in-criminal-law-and-criminal-justice/preparatory-offences/9ED18B0CAAF1C41EA35586AF8A13A64B

HRC/NONE/2021/SP/16

address the threat of terrorism, including by preventing the spread of extremist thought,*®
which can be conducive to terrorism and recruitment of foreign terrorist fighters, and to take
measures to prevent terrorists from exploiting technology, communications and resources to
incite support for terrorist acts. The provision also gives effect to Security Council resolution
2253 (2015), which urges Member States to act cooperatively to prevent terrorists from
recruiting and to counter their violent extremist propaganda and incitement to violence on
the Internet and social media.*

50. The Arab Republic of Egypt affirms that its policy in dealing with extremism
continues to be as moderate and effective as ever. Based on several key areas of concern,
including in the legislative and executive spheres, the policy has had successes and made it
possible to address situations later suffered worldwide. Early on, that system countered ideas
and beliefs on which organizations and groups were founded with the intention of destroying
the State and its agencies and rebuilding them on new foundations on the pretext that they
had failed the working class. Egypt challenged that narrative embraced by various leftist-
leaning groups in a period of its history and prosecuted members of extremist organizations
founded on such principles.5! The system also countered takfiri beliefs and ideas based on
accusing the ruler and the State’s authorities and agencies of apostasy for ostensibly having
violated the principles of governance, loyalty, innocence and other beliefs espoused by such
takfiri groups as Al-Qaida, Ansar Bayt al-Maqdis and the Islamic State in Iraq and the Levant
(Da’esh) and their splinter organizations.5? Other ideas countered were based on a melting
pot of political visions and religious beliefs, such as a mixture of revolt and freedom on the

49 Para. 4 of the resolution.

50 Para. 22 of the resolution.

51 Article 98 (a) of the Criminal Code provides that: “Rigorous imprisonment for a term of up to 10 years
and a fine of between 100 and 1,000 Egyptian pounds (LE) shall be imposed on anyone who establishes,
founds, organizes or runs societies, associations or organizations intended to achieve the control of one
class over another, destroy a social class, bring down the basic social or economic systems of the State
or demolish any of the fundamental structures of the social system, or who commends or promotes any
of the foregoing where the use of force, terrorism or any other unlawful means is noted. The same
penalties shall be imposed on any alien residing in Egypt and on any Egyptian, even if residing abroad,
who establishes, founds, organizes or runs a branch of any such society, association or organization
outside the country and on anyone who establishes, founds, organizes or runs a branch of any such
society, association or organization in Egypt, even if its main office is abroad. Imprisonment and a fine
of between LE 50 and LE 200 shall be imposed on anyone who joins, or in any way participates in, any
of the societies, associations, organizations or branches mentioned in the preceding two paragraphs.
Imprisonment for a term of up to 5 years shall be imposed on anyone who personally or by way of an
intermediary contacts the aforementioned societies, associations, organizations or branches for
unlawful purposes or who encourages or assists a third party to do so.” This article was applied on
myriad occasions to leftist organizations after the Code was enacted and the Court of Cassation found
itself having to express its view on the text in numerous criminal cases, including: appeal No. 1568,
judicial year 19, session of 20 February 1950, Technical Bureau 1, pt. 1, p. 344; appeal No. 1895,
judicial year 20, session of 26 March 1951, Technical Bureau 2, pt. 2, p. 853; appeal No. 1011, judicial
year 21, session of 17 December 1951, Technical Bureau 3, pt. 1, p. 292; appeal No. 727, judicial year
25, session of 21 February 1956, Technical Bureau 7, pt. 1, p. 219; appeal No. 1013, judicial year 28,
session of 3 February 1959, Technical Bureau 10, pt. 1, p. 131; appeal No. 2379, judicial year 30,
session of 27 February 1961, Technical Bureau 12, pt. 1, p. 272; appeal No. 2378, judicial year 30,
session of 27 February 1961, Technical Bureau 12, pt. 1, p. 272; appeal No. 5903, judicial year 56,
session of 12 February 1987; Technical Bureau 38, pt. 1, p. 252.

52 1t was learned from a number of terrorism cases that one of the main sources used by members of takfiri
terrorist groups to conceptualize the legitimacy of terrorist activities was a website set up at the
beginning of this century by a takfiri leader called Abu Muhammad al-Magqdisi in association with Abu
Mus’ab al-Zargawi. The website, Minbar al-tawhid wal-jihad (Pulpit of unity and jihad), was named
after a terrorist group founded by the two men, who were arrested and prosecuted for their activities.
Following their release, Abu Mus’ab al-Zargawi went to fight against the United States Armed Forces
in Irag and Abu Muhammad al-Maqdisi devoted himself to matters of takfiri ideology. He and his
followers started the website mentioned, to which takfiris of different nationalities from around the
world flocked in order to disseminate research, hardline fatwas and extremist ideas encouraging
terrorism and to work on finding a legitimate basis for terrorism offences. This brings into focus the
danger of websites and other online means of communication being used to disseminate extremist ideas
that promote terrorism.
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one hand and sharia concepts (for example, repelling the aggressive enemy and the
oppressive class) on the other as a legitimate justification for the terrorist operations carried
out by the Muslim Brotherhood terrorist group and its armed wings, such as the Hasm
Movement and the Revolution Brigade.

51.  In Egypt, the practicalities of the fight against terrorism over the past two decades
have proved just how dangerous these ideas are and how they are able to generate successive
waves of a terrorism that can be addressed only by countering the ideology that encourages
it. In a unique experiment conducted in the early part of the present century, Egypt
successfully rehabilitated terrorism offenders during their time in prison, which it achieved
through intellectual reviews carried out by the Government in cooperation with al-Azhar and
takfiri group commanders and members. The outcome was that many of those offenders
turned away from their corrupt beliefs and positively engaged, moreover, in explaining the
corruptness of those beliefs to their former associates. This kind of intervention was
highlighted almost two decades later by the United Nations Office on Drugs and Crime in its
handbook covering the topic.>

52.  The above makes clear the distinction between freedom of opinion, expression and
belief on the one hand and incitement to commit offences on the other. An opinion remains
an opinion, as long as it falls within a legitimate framework, and absolute freedom of opinion
is guaranteed by the Constitution and law. It is, in the words of the Supreme Constitutional
Court, “the indispensable rule in any democratic organization and to break that rule is simply
to deny the fact that freedom of expression cannot be separated from its tools and that the
means for exercising that freedom are inevitably connected with its purposes. No one may
interfere with its substance or contradict the intended purposes of its establishment.”>*

53.  Itis, however, a criminal offence to express an opinion if it takes the form of inciting
the commission of offences, in particular violence and terrorism. The boundaries of freedom
of opinion, its association with incitement to commit offences, especially incitement to
terrorism, and the criminalization of ideas, beliefs and possibly political activity if it is
conducive to. or in any way incites, terrorism, are problematic issues in comparative legal
systems.5 Some have taken the step of setting three criteria or questions to assess the material
conduct concerned and determine whether it remains within the parameters of exercising the
right to freedom of expression or crosses the line and becomes an offence. Those criteria are
whether the method of expression in question is acceptable to the majority of the public,
whether it is compatible with criminal law, and whether it lacks serious literary or artistic
value.%®

54.  The joint communication suggests that Egyptian counter-terrorism legislation is not
precisely drafted and lacks the definition and clarity required for compliance with the
principle of legality recognized in international human rights law so as to make ordinary
individuals aware of the limits on their conduct and prevent any abuse of overly broad
concepts, in violation of such rights as freedom of expression, opinion and peaceful assembly,
and any possibility of the legislation being used to target civil society on political, religious
or other unjustified grounds. Furthermore, it questions the intention of and reason for some
of the terms employed in article 2 of the Anti-Terrorism Act. The entire article, however, was
strictly framed; each word has a purpose and a clear meaning, complies with the principle of
legality of crimes and penalties, and closes legal loopholes that law enforcement authorities
came up against following the major terrorist incidents faced by Egypt and45 mentioned
earlier.

53 Handbook on the management of violent extremist prisoners and the prevention of radicalization to
violence in prisons, United Nations Office on Drugs and Crime, New York, 2016, available at:
https://www.unodc.org/pdf/criminal_justice/Handbook _on_VEPs.pdf.

54 Supreme Constitutional Court, constitutional case No. 2, judicial year 16, session of 3 February 1996.

55 Jenny Hocking, “Counter-terrorism and the criminalization of politics: Australia’s new security powers
of detention, proscription and control”; James Steinberg, “Counter-terrorism: A new organizing

principle for American national security?”, Brookings Review, Vol. 20, 3 (Summer 2002), available at:
https://onlinelibrary.wiley.com/doi/pdf/10.1111/1467-8497.00291.

6 Miller v. California, 413 U.S. 15 (1973).
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55.  In any event, the provisions of the said article, of the entire Anti-Terrorism Act and
of other laws are subject to the oversight of the country’s Supreme Constitutional Court,
which has frequently ruled that: “The fact that the legislature establishes acts in themselves
as a criminal offence should they occur in a specific place implies that determining the
boundaries of such place so as to preclude ignorance of its dimensions is a prerequisite for
protecting the individual freedom on which the Constitution places the highest value as an
inherent, inalienable and inviolable right. Criminal law provisions restricting that freedom,
whether directly or indirectly, must be drafted in such a way as to curtail all argument as to
their true sense, thereby providing legal certainty to a degree that shields them from debate
and thus prevents public officials from applying them selectively on the basis of personal
criteria and whim, with innocent persons harmed by the lack of necessary objective
controls.” This is a firmly established principle that the Supreme Constitutional Court has
often applied in its rulings while exercising its oversight of legislation. The Egyptian
Government therefore calls on the mandate holders who are parties to the communication to
urge anyone believing from the above that the article in question is flawed to embark on the
course of action laid down in the Constitution and law by appealing before that court for it to
have its say in the light of its established principles. In the interval, the Government affirms
the constitutionality of the law concerned on the one hand and its consistency with relevant
international law on the other.

56.  The joint communication claims that the Anti-Terrorism Act codifies enforced
disappearances by allowing individuals to be arrested and held for up to 7 days in
incommunicado detention before being questioned by a prosecutor and for up to 28 days in
other circumstances. It also claims that the prosecutor is unable to establish the date on which
an individual is actually arrested. On the contrary, however, the giving of effect to the
provisions of the Anti-Terrorism Act rules out any allegation of enforced disappearance, as
under article 40 thereof law enforcement officials are required to present arrested suspects to
the Public Prosecution Office, which is an integral part of the judiciary,* within a maximum
of 24 hours from the time and date of their arrest, in accordance with the general rules under
the Code of Criminal Procedure. The same article also authorizes the Public Prosecution
Office to order suspects into custody for a 14-day period, renewable once, in accordance with
the rules specified in the article.>® Article 41 of the Act sets out the safeguards prescribed for
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Supreme Constitutional Court, case No. 20, judicial year 15, 1 October 1994, Technical Bureau 6, pt.
1, p. 358; case No. 183, judicial year 29, 14 November 2012; case No. 173, judicial year 29, 5 December
2015.

Article 189 of the Constitution provides in its first paragraph that: “The Public Prosecution Office is an
integral part of the judiciary and is responsible for undertaking investigations, bringing charges and
prosecuting all criminal cases, except as otherwise provided by law, which shall also regulate its other
functions.”

The article provides that: “In the case of need to prevent an imminent terrorism offence, law
enforcement officers shall be authorized to collect evidence of the offence, seek the perpetrators and
detain them in custody for a maximum period of 24 hours. Law enforcement officers shall draw up a
report of the procedures and present the detainee(s), together with the report, to the Public Prosecution
Office or the competent investigating authority, as the case may be. In case of the same need provided
for in the first paragraph of this article, and before expiration of the period stipulated therein, the Public
Prosecution Office or the competent investigating authority shall order continuation of the custody for
a 14-day period, renewable once only. The order shall be reasoned and issued by, at minimum, an
advocate general or person of equivalent status. The period of custody shall be calculated as part of the
period of pretrial detention and the accused shall be detained in a place designated by law. The
provisions set out in the first paragraph of article 44 of this Act shall apply to complaints concerning
the continuation of custody.” The article was amended by article 5 of Act No. 11 of 2017, which was
published in al-Jaridah al-Rasmiyah (Official Gazette) on 27 April 2017. In the former text, the period
of custody was set at seven days only.
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persons detained in custody % and article 42 imposes numerous obligations on law
enforcement officers for the benefit of detainees,®! as will be explained in detail.

57.  The Government affirms in principle that the Anti-Terrorism Act was not the first law
to cover pre-charge detention, as the matter was previously regulated by Act No.97 of 1992,
article 5 of which, in its final paragraph, permitted pre-charge detention authorized by the
Public Prosecution Office for a period of seven days.®? Parliament explained the reason for
this article at the time and highlighted its importance in terrorism cases in view of their
particular character, their collective and organizational nature, and the number of offenders
involved, which means that law enforcement officers must be given more time to conduct
inquiries and gather evidence.®

58.  The overall subject of pre-charge detention was, in fact, and still is, widely
controversial from two points of view. The first is that pre-charge detention infringes the
rights of accused persons, flouting the presumption of innocence that they enjoy and
restricting their freedom before their guilt is proved and before they are questioned. The
second is that it is an urgent practical requirement necessitated by the extreme seriousness of
terrorism as a criminal offence and by the nature of the offence, which has complex and
intertwined organizational aspects, with terrorist organizations structured in hierarchies or
clusters. It is a time-consuming process to analyse these organizations and identify their
members, especially as they operate under false code names and are wary of revealing true
details about themselves to their associates for fear of arrest.

59.  To defeat the latter trend, a number of comparative laws established that same regime
once the reality of combating terrorism and investigating terrorism offences had proved the
pressing need to do so. The United Kingdom Terrorism Act passed in 2000, for instance,
provides for such detention for a set period of 7 days,5 amended in 2003 to 14 days® and,
most recently, in 2006, to 28 days.®® The United Kingdom legislature approved this law
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This article provides that: “Law enforcement officers shall inform persons detained in custody under
article 40 of the present Act of the reasons for their arrest. They shall have the right to communicate
with and notify a relative of their choice and to have access to a lawyer, without prejudice to the interest
of gathering evidence.”

“During the period of custody provided for in article 40 of this Act and before the expiration of that
period, law enforcement officers shall draw up a report of the procedures, take statements from the
detainees and present the detainees, together with the report, to the Public Prosecution Office or the
competent investigating authority for questioning within 48 hours of them being presented, following
which it must order their pretrial detention or release.”

This article provides that: “If law enforcement officers have sufficient evidence to charge a person with
any of the offences provided for in book Il, part Il, section I, of the Criminal Code, they may take
appropriate precautionary measures and request the Public Prosecution Office, within a maximum of
24 hours, to authorize the arrest of the accused. In this event, and as necessitated by the requirement to
investigate and protect public security, the Public Prosecution Office may authorize the arrest of the
accused for a period of up to seven days. The law enforcement officers must take statements from the
arrested persons and bring them before the Public Prosecution Office at the end of the period referred
to in the preceding paragraph. The Public Prosecution Office must question such persons within 72
hours of them being brought before it and subsequently order their pretrial detention or their release.”
People’s Assembly, minutes of the debate on Act No. 97 of 1992, 101st sitting, sixth session, al-Jaridah
al-Rasmiyah (Official Gazette). The report of the Constitutional and Legal Affairs Committee on this
article stated that: “Because of the collective and organizational nature of terrorism offences and the
number of those involved in them, law enforcement officers must be given more time to conduct
inquiries, gather evidence, apprehend accused persons and take precautionary measures. The legislature
has therefore allowed law enforcement officers, if there is sufficient evidence to charge a person with
any such offence, to take appropriate precautionary measures and request the Public Prosecution Office,
within a maximum of 24 hours, to authorize the arrest of the accused. In this event, and as necessitated
by the requirement to investigate and protect public security, the Public Prosecution Office may
authorize them to arrest the accused for a period of up to seven days, renewable for a similar period.
The law enforcement officers must take statements from the accused detainees and present them, if they
fail to exonerate themselves, to the Public Prosecution Office for questioning within 72 hours, following
which it must order their pretrial detention or release.”

Terrorism Act 2000, sect. 41 and schedule 8.

Criminal Justice Act 2003.

Terrorism Act 2006.
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having recognized the importance of such a period of detention and its effect on the course
of criminal proceedings in terrorism cases.®” Several other comparative laws have also
approved pre-charge detention in counter-terrorism situations for periods ranging from 12
days under Australian law to 7 days under Irish law and 5 days under Spanish and Russian
law.58

60. Giving effect to the fair trial rights and safeguards guaranteed by the Egyptian
Constitution, and in keeping both with the relevant international covenants and instruments
to which the Arab Republic of Egypt has acceded and with the comparative legislation
mentioned, the Egyptian Anti-Terrorism Act deals with the matter of pre-charge detention in
terrorism cases, which is regulated by the rules set out in articles 40, 41 and 42 thereof, as
follows:

(@)  Law enforcement officers must present to the Public Prosecution Office or to
the competent investigating authority a report of the procedures followed in respect of
accused persons during their 24 hours in custody, including information on the outcome of
those procedures, in accordance with the general rules under the Code of Criminal Procedure,
as affirmed in the first paragraph of article 40 of the Act;

(b)  Ifittranspires from an examination of evidence gathered that there is a risk of
a terrorism offence occurring, the Public Prosecution Office or the designated investigating
judge — as the case may be — may, so as to counter that risk, order the detention of accused
persons, before they are questioned and before they are charged, for a period of 14 days, even
if not requested to do so by the entity engaged in gathering evidence, as the investigating
authority is entrusted with discretion in the matter in the light of factual evidence presented
to it;

(¢)  The detention order must be a judicial warrant issued by a judge who is, at
minimum, ranked as, or equivalent in status to, an advocate general. The order must also be
reasoned and state that it is motivated by a risk of terrorism and that the situation is such that
it must be countered by detaining the accused. The order must furthermore be issued before
expiration of the 24-hour period starting from the date of the arrest of the accused;

(d)  Detained suspects must be held in a place designated by law, meaning places
counted as prisons by a decision of the Minister of the Interior, such as penal institutions,
custodial facilities and police cells, provided that they are normally subject to the oversight
and supervision of the Public Prosecution Office;

(e)  The period of detention is 14 days, starting from the time and date of issuance
of the related reasoned order, which may be renewed once by a reasoned decision of a judge
at the rank of advocate general, in which event the total detention period is 28 days;

4] Law enforcement officers must inform detainees of the grounds for their
detention by a reasoned decision of the Public Prosecution Office. The grounds notified to
detainees are those set out by the Public Prosecution Office in its order and, at that juncture,
it is for enforcement officers to communicate those grounds to detainees. The notification is
made by more than one means and, in all cases, detainees are informed in writing of their
rights;5°

(g) Detainees are entitled to contact a relative whom they wish to inform of their
detention order and may also appoint a person to defend them, without prejudice to the
interest of gathering evidence. Discretion in the matter is entrusted to the Public Prosecution
Office as the issuer of the detention order and the agency responsible for the detainees;

GE.21-03885

67

68

69

Alexander Horne and Gavin Berman, “Pre-charge detention in terrorism cases”, House of Commons
Library, Home Affairs Section and Social and General Statistics Section, SN/HA/5634, 15 March 2012,
p. 2.

Jago Russell, Terrorism pre-charge detention, Comparative law study, November 2007, available at:
www.statewatch.org/.../liberty-report-pre-charge-detention-comparative-law-study.pdf.

Article 54 of the Constitution provides in its second paragraph that: “All persons whose freedoms have
been restricted shall be immediately informed of the grounds therefor, notified of their rights in writing,
and be permitted to contact their relatives and a lawyer forthwith.”
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(h)  The period of detention is calculated as part of any period of pretrial detention
in which detainees may be placed after being questioned by the investigating authority;

() Detainees and interested third parties are entitled to appeal a detention order
issued by the Public Prosecution Office. Such appeals are heard before a judge in accordance
with the general rules on appeals against pretrial detention orders;

) Law enforcement officers must prepare a report on the procedures followed
after detainees are arrested and during their time in custody. The report must include the most
recent statements of the detainees, who have the right to remain silent while in custody.™ In
all cases, matters recorded in the report are simply for evidence-gathering purposes and
establish no evidence in respect of the detainees, especially as the exercise is performed
without involving the Public Prosecution Office and without informing it of the
circumstances under which the report was produced. The report therefore has no decisive
evidentiary value;

(k)  Law enforcement officers must present detainees to the Public Prosecution
Office before expiration of the period of detention and it must question them within 48 hours
from the date on which they are presented to it. The 48-hour period set aside for the Public
Prosecution Office to conduct the investigation starts from the hour and date when suspects
are presented to it, even if the period of detention authorized by the Public Prosecution Office
has not expired, as their presentation to the Public Prosecution Office by law enforcement
officers before that period has expired means that the entity engaged in gathering evidence
has completed its task, whereupon the grounds for issuing the detention order ceased to apply.

61.  The Government affirms that all of the rights and freedoms protected and guaranteed
constitutionally and by law remain in effect, without interruption, while the Anti-Terrorism
Act is being applied. Article 1 of the law promulgating the Anti-Terrorism Act No. 94 of
2015 provides that the Code of Criminal Procedure, which is the general law governing
criminal procedures, applies in instances where a person is charged with a terrorism offence, *
as is furthermore asserted by the Anti-Terrorism Act in making provision for some of those
procedures. Under article 44 of the Act, persons accused of a terrorism offence and interested
third parties have the right to appeal before the competent court, without fees, against a
pretrial detention order or an order to extend such detention. Under article 45, persons
accused of a terrorism offence may not be searched without a reasoned judicial warrant.
Article 46 provides that a reasoned judicial warrant is required to monitor or record
conversations and messages received via wired, wireless or other modern means of
communication; record or photograph anything taking place or being written down in private
places or by way of communication or information networks or websites; or carry out other
measures associated with the need for such a warrant.

62.  The mandate holders who are parties to the communication expressed concern about
the recent amendments made, pursuant to Act Nos. 14 and 15 of 2020, to Act No. 8 of 2015,
regulating the listing of terrorist entities and terrorists, and to the Anti-Terrorism Act No. 94
of 2015, because they “toughen the penalties for terror-related crimes, expand the definition
of financing of terrorism... include tougher punishments for those convicted of'it ... even if
[they do] not have a direct link to the terrorist crime, ... expand the definition of terrorist
funding to include providing suspected terrorists with documents in any way or form, as well
as supporting or financing the travels of an alleged terrorist” and “impose the death penalty
on those found guilty of funding of terrorist groups and acts.” The Egyptian Government
deeply regrets the fact that these legislative amendments are being criticized instead of being
applauded and appreciated, especially as most of them came in response to binding
resolutions adopted by the Security Council on the subject and as part of the commitment of
Egypt to the methodology for assessing compliance with FATF standards, Egypt being a
member of the MENAFATF, so as to ensure that the Egyptian legislative and executive
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Article 55 of the Constitution provides in its final paragraph that: “Accused persons have the right to
remain silent. Any statement proven to have been made by a detainee under pressure of the kind
described above, or under threat of such pressure, shall be deemed invalid and have no effect.”

The article provides that: “The provisions of the Anti-Terrorism Act annexed hereto shall be valid and
the provisions of the Criminal Code and the Code of Criminal Procedure shall apply to matters for
which the present Code makes no provision.”
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systems are consistent with that methodology in combating money-laundering and the
financing of terrorism.

63.  We shall begin by recalling the Security Council resolutions on which Egypt based
those amendments, in particular with respect to including in the definition of funds in the two
laws mentioned all financial assets and economic resources owned by listed terrorist entities
or their members. Security Council resolution 1373 (2001), for instance, calls on all States to
prevent and suppress terrorist acts, including by taking measures to prevent and suppress the
financing and preparation of any acts of terrorism. Such measures include ensuring that any
person who participates in the financing, planning, preparation or perpetration of terrorist
acts or in supporting terrorist acts is brought to justice and ensuring that such terrorist acts
are established as serious criminal offences in domestic laws and regulations and that the
punishment duly reflects the seriousness of such terrorist acts.

64.  The resolution also requests Member States to freeze funds and other financial assets,
including all funds and assets of listed terrorist entities, whether owned or controlled directly
by the entity, funds derived or generated from property owned or controlled directly or
indirectly by the entity, and other assets or funds of persons and entities acting on behalf of
the entity.”

65.  Security Council resolution 1456 (2003) calls on all States to take urgent action to
prevent and suppress all active and passive support to terrorism’ and to bring to justice those
who provide safe havens for terrorists.” Security Council resolution 2199 (2015) requires all
States to ensure that any person who participates in the financing, planning, preparation or
perpetration of terrorist acts or in supporting terrorist acts is brought to justice and that the
punishment duly reflects the seriousness of such terrorist acts.” Security Council resolution
2370 (2017) urges Member States to undertake measures to ensure the ability to take
appropriate legal actions against those who knowingly participate in providing weapons to
terrorists.”

66.  The penalties for the serious offence of the financing of terrorism, even if not directly
related to the terrorism offence committed, are based on Security Council resolution 2253
(2015), which recognizes the need to take measures to prevent and suppress the financing of
terrorism and terrorists, even in the absence of a link to a specific terrorist act.”” Security
Council resolution 2322 (2016) reaffirms that those responsible for committing terrorist acts
or otherwise responsible for terrorist acts must be held accountable.” It also emphasizes the
importance of establishing as a serious criminal offence the wilful violation of the prohibition
of the financing of terrorism or individual terrorist for any purpose, even in the absence of a
direct link to a specific terrorist act.”

67.  The same criminalization is also echoed in Security Council resolution 2462 (2019),
which decided that all States must establish in their domestic laws and regulations serious
criminal offences sufficient to provide the ability to prosecute and penalize in a manner duly
reflecting the seriousness of the offence the wilful provision or collection of funds, financial
assets or economic resources or financial or other related services, directly or indirectly, with
the intention that the funds should be used, or in the knowledge that they are to be used, for
the benefit of terrorist organizations or individual terrorist for any purpose, even in the
absence of a link to a specific terrorist act.%

68.  Concerning the expansion of the definition of terrorist funding to include providing
suspected terrorists with documents in any way or form, as well as supporting or financing
the travels of an alleged terrorist, even if the provider has no direct link to the terrorist crime,

2 Para. 2 of the resolution.

The word “planning”, according to Almaany dictionary, means thinking, contemplating and scheming,
which are regarded as preparatory acts for the commission of offences.

4 Para. 3 of the resolution.

5 Para. 11 of the resolution.

6 Para. 6 (a) of the resolution.

7 P. 3 of the resolution.

8 Para. 2 of the resolution.

9 Para. 6 of the resolution.

8 Para. 5 of the resolution.
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we refer to the aforementioned Security Council resolution 1373 (2001), which requires
States to prevent the movement of terrorists or terrorist groups by effective border controls
and controls on issuance of identity papers and travel documents and through measures for
preventing counterfeiting, forgery or fraudulent use of identity papers and travel
documents.8!

69.  We also refer to Security Council resolution 2396 (2016), which recalls its decision
in resolution 2178 (2014) and urges Member States to implement their obligations thereunder
to establish serious criminal offences regarding the travel, recruitment and financing of
foreign terrorist fighters, including to ensure that their domestic laws and regulations
establish serious criminal offences sufficient to provide the ability to prosecute and to
penalize in a manner duly reflecting the seriousness of the offence. We further refer to the
aforementioned Security Council resolutions 2253 (2015), 2322 (2016) and 2462 (2019),
which impose an obligation to penalize the financing of terrorism, including the financing of
the travel of terrorists for the purpose of committing terrorism offences abroad, even in the
absence of a direct link to a specific terrorist act.

70.  Fromall of the above, our conclusion is that the Security Council resolutions cited not
only obligate States to ensure that terrorist acts of any kind are established as criminal
offences in their legal systems; they also call on States to enhance the effectiveness of those
systems by including punishments therein for the preparation of such acts that duly reflect
their seriousness,® for those who support or plan terrorist acts or provide safe havens for
their perpetrators,® and for those who incite terrorist acts, by preventing the spread of
extremism conducive to such acts® and by suppressing the financing of terrorism, even in
the absence of a direct link to a terrorist act.® These resolutions reflect the belief of the
international community that terrorist acts are so serious as to require the expansion of
preventive measures to include the initial steps towards the commission of such acts. All of
them urge national lawmakers to transpose their provisions into domestic laws, without
prejudice to the principle of non-intervention in matters that are within the domestic
jurisdiction of the State,® which includes the setting of penalties, the drafting of criminal
legislation, and other legislative matters relating to the criminalization mechanism.

71.  In addition to the above, the FATF established standards in its methodology for
assessing the effectiveness of the legislative and executive systems of member States in
combating money-laundering and the financing of terrorism, offences to which the Security
Council directed its attention in its resolution 1373 (2001) in requiring States to take measures
to prevent them.®” As a member of the MENAFATF, Egypt was under obligation to comply
fully with those standards in its amendments, whether relating to the definition of funds set
out in article 1 (3) of Act No. 8 of 2015, as amended, and in article 1 (f) of Act No. 94 of
2015, as amended, or to decisions to list terrorists and prohibit their financing by any direct
or indirect means under article 7 (2) (ii) of the same Act.

72.  Egyptalso complied with those standards in establishing the financing of terrorism as
a criminal offence, even if the terrorism offence to which the financing relates is never
committed and even if the financing has no direct link in the first place to terrorism offences
that take place, regardless of the means of financing, be it funds, assets or other resources,
and regardless of whether the parties to the offence of financing or to the offence being
financed are in or outside Egyptian territory. The offence of financing terrorism includes
financing the travel of terrorists for the purpose of committing terrorism offences outside
Egyptian territory or of planning, preparing or training for such offences. Explicit provision
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Para. 2 (g) of the resolution.

Security Council resolution 1373 (2001).

Security Council resolution 1456 (2003).

Security Council resolution 1624 (2005).

Security Council resolution 2253 (2015).

Article 2 (7) of the Charter of the United Nations provides that: “Nothing contained in the present
Charter shall authorize the United Nations to intervene in matters which are essentially within the
domestic jurisdiction of any state or shall require the Members to submit such matters to settlement
under the present Charter; but this principle shall not prejudice the application of enforcement measures
under Chapter VI1.”

Security Council resolution 1373 (2001).
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is made for the criminal responsibility of legal persons, especially companies, who commit
any of these offences.

73.  Furthermore, and similarly in line with the FATF international standards, the
amendments mentioned mitigate the consequences of being listed as a terrorist entity or
terrorist and take into account the rights of bona fide third parties. The second paragraph
added to article 6 of Act No. 8 of 2015, for instance, allows persons listed as terrorists to
appeal against their listing and request the delisting of certain amounts of frozen assets in
order to meet their expenses for food, medicine, medical treatment and other items. The final
paragraph added to article 7 of the same Act also expressly provides that the rights of bona
fide third parties must be observed when enforcing the consequences of the publication of
decisions made in accordance with the provisions of that article to list individuals or entities.

74.  The amendment also took into account the rights of bona fide third parties with respect
to the enforcement of forfeiture rulings made pursuant to the first paragraph of article 39 of
Act No. 94 of 2015 by adding to the article a new paragraph that imposes an additional fine
equivalent to the value of funds or assets used, or set aside for use, in a terrorist act in the
event of disposal of such funds or assets to bona fide third parties.

75.  The joint communication indicates that the aforementioned legislative amendments
increase the penalty up to death. The application of the death penalty, however, is a judicial
and legislative matter that falls within the scope of the sovereignty and domestic affairs of
States, provided that the established general safeguards guaranteeing justice are observed,
that the penalty is carried out humanely and that, together with the other conditions laid down
in article 6 of the International Covenant on Civil and Political Rights, it is imposed only for
the most serious offences and only on persons over 18 years of age pursuant to a final
judgement rendered by a competent court. Its application must be viewed in the light of a
multitude of determinants associated with a society’s specificities, cultures and traditions and
in no case, therefore, should alien concepts be imposed on peoples and sovereign States. Its
application also remains subject to a series of local debates taking place across the country
following consideration of the impact that abolition or suspension of the penalty would have
on the rights of victims, on effective redress for victims and on victims’ perception of
adequate compensation, as well as on the incidence of serious offences and on public safety
and security.

76.  Egyptian law has taken great care over this penalty, surrounding it with a number of
safeguards that strike a balance between the right of the public to general deterrence and the
right of the individual to life. It also requires the application of all fair trial standards and
upholds the right of convicted persons not to be subjected to any abuse or cruel treatment, in
line with paragraph 16 of general comment No. 36 adopted by the Human Rights Committee.
The law further states that the psychological and ideological circumstances and needs of
persons sentenced to death must be considered before the penalty is carried out.%®
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Acrticle 2 (7) of the Charter of the United Nations.

The main safeguards established by Egyptian law for imposition of the death penalty are:

* The death penalty is reserved for the most serious and most heinous offences, all of them felonies,
meaning that the accused enjoys established trial safeguards before the criminal court as provided in
articles 366 to 397 of the Code of Criminal Procedure;

A sentence of death may be pronounced only by a consensus of the court’s judges, pursuant to article
381 of the Code of Criminal Procedure and contrary to the general rule that sentencing is decided by
a majority of those judges. The legislature has therefore deliberately surrounded the death penalty
with a procedural safeguard guaranteeing that the sentence is pronounced with utter certainty and in
the firm belief that the offender committed the offence, that the evidence is complete, and that due
process has been followed. If any of the court judges has doubts over any of the above, the accused
is not sentenced to death;

The Public Prosecution Office is required to refer cases of persons sentenced to death to the Court of
Cassation, even if such persons do not appeal against the criminal court’s decision, in accordance
with article 46 of Act No. 57 of 1959 concerning the circumstances and procedures for lodging
appeals before the Court of Cassation. This is to allow the Court of Cassation, which sits at the top of
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77.  On the basis of the foregoing, Act No. 8 of 2015, regulating the listing of terrorist
entities and terrorists, was amended, together with the Anti-Terrorism Act No. 94 of 2015,
pursuant to Act Nos. 14 and 15 of 2020, in response to the international obligations of the
Arab Republic of Egypt, as mentioned earlier, and in recognition of the seriousness of
terrorism offences and their adverse impact on the country’s security and safety.

78.  Inthe light of all of the above, the Government has no reply to the claims made in the
joint communication other than to say that the mandate holders involved in preparing the
communication should read more carefully the Security Council resolutions on counter-
terrorism, whether those cited or others, in order to acquaint themselves with their binding
provisions. They should also do the same with the recommendations received by the Arab
Republic of Egypt concerning its system for countering money-laundering and the financing
of terrorism before proceeding to criticize that system. It is incomprehensible and
consequently unacceptable that the Arab Republic of Egypt should be criticized for
implementing its aforesaid obligations and attacked on the basis of the claims made in the
communication that is the subject of this reply.

79.  Despite the appalling terrorist incidents to which Egypt has been subjected, as
mentioned earlier, its legislative approach to dealing with terrorism has been remarkably
balanced, as is best evidenced by comparative legal systems. All States have been quick to
legislate appropriately to counter the risks to their national security and safety and to the
safety of their citizens, as the right to life is the primordial human right and the international
legislative work undertaken impresses upon States the importance of protecting the rights of

the judicial hierarchy, to verify that the death sentence has been handed down in conformity with the
law;

The Minister of Justice is required to submit the court records containing the final sentence of death
to the President of the Republic, who may exercise his right to pardon the offender or commute the
sentence, in accordance with article 470 of the Code of Criminal Procedure;

The counsel for the accused must attend before the Public Prosecution Office and be present at trial,
in accordance with articles 275 and 376 of the Code of Criminal Procedure;

It is prohibited to impose a death sentence on accused persons who were below 18 years of age at the
time of the commission of the offence, in accordance with article 111 of the Children’s Act No. 12
of 1996, as amended by Act No. 126 of 2008;

A sentence of death handed down to a pregnant woman must be suspended until two years after she
has given birth, in accordance with article 68 of the Prisons Regulation Act No. 396 of 1956, as
amended by Act No. 106 of 2015;

It is prohibited to carry out a sentence of death on an official holiday or on a religious holiday of the
convicted person, in accordance with article 475 of the Code of Criminal Procedure;

Persons sentenced to death have the right to be visited by family members or clergy, if they so wish,
in accordance with article 472 of the same Code, and the relatives of those persons may visit them on
the appointed day of execution in a place other than the place of execution. If persons sentenced to
death are required by their religion to make a confession or perform other religious duties before
death, steps must be taken to facilitate a visit by a cleric;

In accordance with article 474 of the Code of Criminal Procedure, death sentences must be carried
out under the supervision of a deputy of the Prosecutor General and in the presence of the prison
governor. A physician must also be present to ensure proper handling of the person’s body before and
after the execution and to facilitate the execution so as to prevent prolonged pain;

The defence counsel for the convicted person must be authorized to attend the execution and, together
with the charge on which the person was convicted, the death sentence must be read out in the place
of execution and within the hearing of those present. The deputy of the Prosecutor General must
document any statement that the convicted person wishes to make and, after the sentence has been
carried out, must also document the physician’s certification of death and of the time of death, in
accordance with article 474 of the same Code;

The State is obligated to bury the corpse of a person sentenced to death at its expense, unless relatives
of the person ask to carry out the burial. The burial must be performed without ceremony, in
accordance with article 477 of the Code.
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victims of terrorism, of involving victims in criminal proceedings, and of developing
comprehensive programmes offering adequate and effective remedies for victims. Such
programmes include the efficient criminal prosecution of alleged offenders, which is a crucial
factor in reducing the perception of victimization and the possibility of impunity for
perpetrators of terrorist acts.*® The examples cited from those comparative legal systems may
expose discrimination and double standards practised by specific States in relation to this
topic.

80. In 1992, in order to counter terrorism and safeguard the unity of its territory, the
United Kingdom promulgated the Civil Authorities Act, which conferred on the authorities
exceptional and absolute powers, such as the power to impose curfews, proscribe
organizations, censor all audiovisual and print media, prohibit gatherings, marches and
meetings, restrict residency, and arrest and question suspects without charge. It also
authorized the Secretary of State for the Home Department to arrest any person deemed to
constitute a threat to public security.® Last but not least, it allowed trials with no jury, in
contravention of the United Kingdom justice system in force.% This law remained in effect
until 1973.%

81.  In 2000, the United Kingdom Terrorism Act® was passed. It defined terrorism as “the
use or threat of action where the use or threat is designed to influence the government or an
international governmental organization or to intimidate the public or a section of the public,
and where the use or threat is made for the purpose of advancing a political, religious, racial
or ideological cause.” It stated that such action fell within that definition if it “involves serious
violence against a person, involves serious damage to property, endangers a person’s life,
creates a serious risk to the health or safety of the public or a section of the public, or is
designed seriously to interfere with or seriously to disrupt an electronic system.” This law
was the butt of numerous criticisms, among them its failure to enumerate actions that could
be deemed exclusive to terrorism, thereby opening the door for law enforcement officers to
use the powers vested in them under the Act when faced with actions of a kind that might not
be considered terrorist actions.

82.  This law also conferred exceptional powers on the authorities for countering terrorism
as a particular type of offence. It criminalized the possession of an article for a purpose
connected with the commission or preparation of an act of terrorism, regardless of the motive
of the person concerned for possessing that article.® It also authorized police officers to stop
and search any person, even if not a suspect.®® Some are of the view that this law encroached
on rights and freedoms, including the right of expression, the right to privacy and the right to
a fair trial. Some sections of the law were challenged before the country’s courts, with the
Lords of Appeal concluding that it was consistent with articles 5 and 8 of the European
Convention on Human Rights, which deal with the right to liberty and security and the right
to respect for private and family life.®’

83. In 2001, in the aftermath of the events of 11 September, the United Kingdom
promulgated the Anti-Terrorism, Crime and Security Act, as the legislature believed that the
counter-terrorism laws in place at the time were incapable of tackling the rise of the new

% The criminal justice response to support victims of acts of terrorism, United Nations Office on Drugs
and Crime, United Nations, Geneva, 2012, p.1, available at:
https://www.unodc.org/.../terrorism/...victims...terrorism/Arabic.pdf.

91 Regulations for Peace and Order in Northern Ireland, Civil Authorities (Special Powers) Act (Northern
Ireland), 1922.

92 Named Diplock courts after Lord Diplock, who proposed their establishment, these courts were set up
in 1973 to prosecute persons charged with terrorism and were considered exceptional because they had
no jury, thereby running counter to the Anglo-Saxon system in force in the United Kingdom, under
which the jury is an essential component of a criminal trial.

9 1t was replaced by the Northern Ireland (Emergency Provisions) Act of 1973.

9% http://www.legislation.gov.uk/ukpga/2000/11/contents.

% Sect. 57 (1) of the Act.

% Sects. 44 to 47 of the Act.

9 [2006] UKHL 12, Opinion of the Lords of Appeal for the Judgement in the Cause — R (on the
application of Gillan (FC) and another (FC)) (Appellants) v. Commissioner of Police for the
Metropolis and another(Respondents), para. 25.
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terrorism, which differed in terms of the magnitude and destructive power of its attacks.
Thanks to the development of its planning and preparation methods, its operations were also
more complex and therefore difficult to uncover. This law vested in the authorities a number
of exceptional powers, including the right to intern foreign suspects indefinitely without
trial.%

84.  Inresponse to the attacks against the United Kingdom on 7 July 2005, the legislature
passed the Terrorism Act of 2006, which covered additional terrorism offences and also
amended sections of the Terrorism Act of 2000. The most striking amendments were those
extending the period of a suspect’s detention without charge to 28 days, instead of 14 days,
and prohibiting the publication of statements likely to be understood as encouragement to
terrorism. The law gives no decisive indication of the content of such statements and does
not require persons in possession of them to have a criminal motive for the offence to be
established.

85. In the United States, after the Oklahoma bombings, the country’s legislature
promulgated the Anti-terrorism and Effective Death Penalty Act of 1996,%° which restricted
persons convicted in terrorism cases in their right of recourse to what in Anglo-Saxon law is
known as habeas corpus.?’ This law was mainly intended to expedite the enforcement of
sentences of death and imprisonment handed down to suspects in terrorism operations by
derogating from that right so that judgements would become final and enforceable.%

86.  Next to be enacted, in 2001, was the law on “uniting and strengthening America by
providing appropriate tools required to intercept and obstruct terrorism,”1%2 which provides
for exceptional powers, including the power to detain an alien indefinitely if the alien is
believed to pose a danger to national security or public safety,%® the power to search homes
and work premises without the owner’s knowledge or consent,*% and the power to access
and monitor means of communication without a judicial warrant.%

87.  This Act defines terrorism as ““activities that involve acts dangerous to human life that
are a violation of the criminal laws of the United States or of any State” if they “appear to be
intended to intimidate or coerce a civilian population; to influence the policy of a government
by intimidation or coercion; to affect the conduct of a government by mass destruction,
assassination, or kidnapping.”*% Clearly, this definition comprises some broad terms that are
likely to include acts that cannot, in truth, be considered to fall within the scope of terrorism.
The American Civil Liberties Union commented that the definition of terrorism in this law
was broad enough to encompass the activities of several prominent activist campaigns and
organizations.%’

88.  The comparative legislation mentioned also covers the offence of direct or indirect
incitement to commit a terrorist crime, even if the crime incited is not committed, and
furthermore establishes as a criminal offence the preparation of a terrorist crime and acts that
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https://www.amnesty.org.uk/press-releases/uk-anti-terrorism-laws-fresh-call-repeal-emergency-
internmentpowers — Report of Amnesty International, published in 2003, which called on the United
Kingdom to repeal the Terrorism Act passed in 2001 because it gave the authorities absolute power to
detain suspects indefinitely and use information extracted under torture. It should be noted that the
section on the arrest of suspects was removed in 2005.

Anti-terrorism and Effective Death Penalty Act of 1996 (AEDPA).

A legal system in force in the United States that gives convicted persons and persons in custody on
probable cause the right to appear before a court for it to consider the legality of the judgement or
decision to detain them. A habeas corpus petition proceeds as a civil action against whomever holds the
suspect in custody.

Benjamin R. Orye III, “The failure of words: Habeas corpus reform, the Antiterrorism and Effective
Death Penalty Act, and when a judgment of conviction becomes final for the purposes of 28 U.S.C.
2255(1)”, 44 Wm. & Mary L. Rev. 441 (2002).

The USA Patriot Act.

Id. at sect. 412.

Id. at sect. 213.

Id. at sect. 215.

Id. at sect. 802.

American Civil Liberties Union, “How the USA Patriot Act redefines ‘domestic terrorism’” , found
at: https://www.aclu.org/other/how-usa-patriot-act-redefines-domestic-terrorism.


https://www.amnesty.org.uk/press-releases/uk-anti-terrorism-laws-fresh-call-repeal-emergency-internmentpowers
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facilitate or complete such a crime. Anyone within the United States who threatens, attempts
or conspires to commit a terrorism offence is liable to imprisonment for a term of up to life
or, if the offence is completed, to the prescribed punishment for the offence, which could be
the death penalty.1® A sentence of death is applied to such offences, which are federal
offences, even if they are committed in a state where the sentence is not initially applied. The
law also punishes anyone who merely threatens to commit a terrorism offence with
imprisonment for a term of up to 10 years.®®

89. Inone of its opinions, the United States Supreme Court identifies four types of support
for terrorism that constitute an offence: 1) training; 2) expert advice or assistance; 3)
providing a service; and 4) providing personnel.° All of these acts are punishable by United
States law, even if no terrorist acts occur.

90.  The United Kingdom also took the same route. Under its legal system, the mere act
of preparing to carry out a terrorist crime is a criminal offence punishable by imprisonment
for a term of up to life (the maximum penalty in the country’s criminal laws).*'2 The law also
punishes with that same penalty anyone who does any act with intent to cause, or conspires
to cause, by an explosive substance an explosion of a nature likely to endanger life or cause
serious injury to property, as well as anyone who makes, has under his or her control or
possesses an explosive substance, whether or not an explosion takes place or a person is
injured or damages occur.*®

91.  The law punishes anyone who publishes a statement intended as a direct or indirect
encouragement or other inducement to the public to the commission, preparation or
instigation of acts or terrorism with imprisonment for a term of up to 15 years.'* The law
also punishes with imprisonment for a term of up to 10 years anyone who does not disclose
as soon as reasonably practicable information that he or she knows or believes might be of
material assistance in preventing the commission by another person of an act of terrorism or
in securing the apprehension, prosecution or conviction of another person for an offence
involving the commission, preparation or instigation of an act of terrorism. 5

Act No. 8 of 2015 regulating the listing of terrorist entities and terrorists, as
amended

92.  The joint communication indicates that Act No. 8 of 2015 regulating the listing of
terrorist entities and terrorists, as amended, adopts a broad definition of a terrorist and of a
terrorist entity and that individuals and entities may be labelled as “terrorist” for three years,
renewable without any substantiating evidence and without a conviction for a terrorist crime.
It also states that, as a result of this labelling, companies may be dissolved, assets frozen and
individuals denied their political rights and access to employment in public service, with
legitimate activities, including the exercise of fundamental freedoms, punished and without
there being any legal means in place for removal of the label. Some of these assertions are
misguided and others require clarification.

93.  Firstofall, Act No. 8 of 2015 was greatly overdue. In their fight against terrorism, the
majority of countries around the world had enacted laws providing for the criminalization
and punishment of terrorism, together with laws and regulations governing the listing of
terrorist entities and terrorism and setting out the related conditions and procedures, the
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18 U.S. Code § 2332b, Acts of terrorism transcending national boundaries, (a) (2) (c) and (f).

Id. at (c) and (g).

Holder, Attorney General, et al. v Humanitarian Law Project, et al., (2010).

18 U.S.C. § 2339A: Material support for terrorists is punishable by imprisonment for a term of up to
15 years, without there being any requirement for a terrorist act to have occurred; 18 U.S.C. § 2339A:
Anyone who harbours or conceals any person who he or she knows, or has reasonable grounds to
believe, has committed, or is about to commit, a terrorist act is imprisoned for up to 10 years; and 18
U.S.C. § 2339C: The financing of terrorism is punishable by imprisonment for a period of up to 10
years.

United Kingdom Terrorism Act 2006, preparation of terrorist acts.

Explosive Substances Act 1883, sect. 3.

Terrorism Act 2006, encouragement etc. of terrorism.

Terrorism Act 2000, sect. 38B.
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consequences of being listed and the means of appeal against listing decisions. Counter-
terrorism provisions formed a part of the Egyptian legislative structure before the Anti-
Terrorism Act existed, having been added to the Criminal Code pursuant to Act No. 97 of
1992, as mentioned earlier. Provisions regulating terrorism lists formed no part of that
structure, however, with the result that foreign States were designating Egyptian terrorist
groups as terrorists and terrorist entities at a time when Egypt was unable to make any
designations because legislation on the subject was non-existent. The Islamic Group, for
example, was designated as a terrorist entity by the United States of America after the events
in Luxor in 1997.1% It was also listed by the United Kingdom and other States but not by
Egypt for the above reason, even though Egypt was a target for the group’s crimes.

94.  The aforesaid law was therefore enacted and required the Public Prosecution Office
to establish two lists — a list of terrorist entities and a list of terrorists — that it would use for
designating terrorist entities and terrorists. There are two completely separate types of
designations in these two lists. The first type is where, pursuant to a final criminal judgement,
a person or entity has been given a terrorism designation as a form of ancillary or mandatory
supplementary punishment. The second type is where the chambers of the competent criminal
court make a reasoned decision within the statutory period in support of an application by the
Prosecutor General to make such a designation.

95.  Concerning the first type, the Anti-Terrorism Act includes an ancillary penalty for
entities and individuals having received a final criminal conviction for terrorism offences.
That penalty is the inclusion of their names in the lists of terrorist entities and terrorists. As
the entity concerned with the enforcement of criminal judgements, the Public Prosecution
Office is required to enforce the penalty pursuant to the second paragraph of article 39 of the
Anti-Terrorism Act, which provides that an entity or person convicted of a terrorism offence
must be listed.''” Hence, the trial judge, if convicting, must order that listing, failing which it
is imposed by force of law as an ancillary penalty. For its part, the Public Prosecution Office
must list all entities and accused persons finally convicted of a terrorism offence. It is as a
result of this conviction that the terrorism designation is established in their respect.®

116

117

118

Foreign Terrorist Organizations (FTO) list. Name: Gama’a al-Islamiyya (Islamic Group) (I1G), date
designated: 10 August 1997. List available at the official site of the United States Department of State,
https://www.state.gov/j/ct/rls/other/des/123085.htm.

Added by article 6 of Act No. 11 of 2017, published in al-Jaridah al-Rasmiyah (Official Gazette), No.
17, on 27 April 2017. It provides that: “ On handing down a conviction, the court shall also order the
forfeiture of any asset proven to have been allocated for terrorist activities and the inclusion of the
convicted persons and the entity to which they belong in the lists provided for in Act No. 8 of 2015.”
Article 1 (c) of the Anti-Terrorism Act defines a terrorism offence as any of the offences provided for
in the Act and any felony or misdemeanour committed by using a means of terrorism or with the intent
to achieve or carry out a terrorist purpose or with the intent to advocate or threaten the commission of
any of the said offences, without prejudice to the provisions of the Criminal Code. Article 2 of the Act
defines a terrorist act as “any use of force, violence, threat or intimidation, in or outside the country,
that is intended to prejudice public order; endanger the safety, interests or security of the public; harm
or terrorize individuals; jeopardize their lives, freedoms, public or private rights or security or other
freedoms or rights guaranteed by the Constitution and law; undermine national unity, social peace or
national security; cause harm to the environment, natural resources, assets or antiquities; damage
buildings or public or private property or lead to their occupation or seizure; prevent public authorities
or entities, judicial bodies, government departments, local units, places of worship, hospitals,
educational institutions and facilities, diplomatic and consular missions or in-country offices of regional
and international organizations from performing their work or all or some of their activities, or impede
or thwart such work or activities; or hinder the application of any provision of the Constitution or of
laws or regulations; and any conduct that is intended to achieve any of the purposes set out in paragraph
1 of the present article or to prepare or incite acts to that end if it is such as to harm communications,
information systems, financial or banking systems, the national economy, reserves of energy, goods,
food, water or their safety, or medical services in disasters and crises.” In its second paragraph, article
1 of the law regulating the listing of terrorist entities and terrorists defines a terrorist as “any natural
person who commits or attempts to commit, or instigates, threatens or plans, in or outside the country,
a terrorism offence by any means, even if individually, or who contributes to such an offence as part of
a joint criminal enterprise or commands, leads, runs, establishes, founds or participates in the
membership of any terrorist entity provided for in article 1 of this Act or finances such entity or
knowingly contributes to its activity.” A person designated as a terrorist is therefore any person who
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96.  Building on the above, the listing of terrorist entities and terrorists is in that case based
on conclusive evidence that was persuasive to the court and led to the conviction. To avoid
conflict between judgements that may be rendered in appeals against final decisions
establishing such designations and judgements that may be rendered in appeals against a
listing decision, the latter appeals are subject to the rules on appeals against an original final
decision to convict and apply the terrorism designation. If an appeal against the original
decision is admitted, the listing is consequently revoked and the Public Prosecution Office
must automatically delist the entity or person, as the reason for their listing no longer exists.
If the appeal is rejected, the concerned parties have had their opportunity to appeal. It is
therefore clearly incorrect for the joint communication to state that inclusion on the said lists
is renewable without substantiating evidence and that there are no legal means in place for
removal of the terrorism designation.

97.  The second type of designation, which involves being listed as a terrorist entity or
terrorist as a precautionary measure, is regulated by article 3 of the said Act.!'® This measure
entails no criminal penalty and does not result from an offence established by a final criminal
judgement. Rather, it is a precautionary and temporary measure justified by the records and
taken in view of the immense seriousness of terrorism offences and the need to address them.

98.  While there may be irrefutable evidence to establish that terrorist entities or terrorists
listed under the second type of designation have committed a terrorism offence, the case in
which they are accused may still be at the investigation stage and may not yet have been
transmitted to the court for the pronouncement of a final criminal conviction on the basis of
their listing under the first type of designation mentioned. Such evidence may also be in the
process of being compiled if the case is at the evidence-gathering and preliminary
investigation stages. Inquiries or information available may, however, indicate that the entity
or person has committed a terrorism offence.

99. In that event, law enforcement agencies have but two options. The first is to wait,
without taking any action, until the case is referred to the court for consideration of its merits
and, if the court ultimately decides to convict, until the listing is made under the first type of
designation explained above. During that period, which could stretch to a few years, there is
the potential for a great deal of irreparable damage to occur, given the seriousness of terrorism
offences, the number of parties involved, and new technological developments that might
make it possible to erase evidence, smuggle funds and so on. This could be described as
complacency on the part of law enforcement authorities in performing their counter-terrorism
role and as a violation of many of the binding Security Council resolutions adopted on the
subject, as will be explained.
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commits one of the offences provided for in the Anti-Terrorism Act or who engages in an activity
provided for in the above article. The same applies to a terrorist entity as defined in the first paragraph
of article 1.

This article, as amended by article 3 of Act No. 11 of 2017 promulgated on 27 April 2017, provides
that: “One or more of the criminal chambers of the Cairo Court of Appeals, as determined annually by
the plenum of the court, shall be competent to hear applications for the listing of terrorist entities and
terrorists. Listing applications shall be submitted by the Prosecutor General to the competent circuit,
together with substantiating investigative materials, documents, inquiry findings and information.
Applications for the listing of entities and persons whose activities are not directed at the Arab Republic
of Egypt shall be submitted on the basis of a request made to the Prosecutor General by the Ministry of
Foreign Affairs, in conjunction with the Ministry of Justice, or by State security agencies to the
Prosecutor General. The competent circuit shall make a reasoned decision on a listing application within
seven days of the date when it is submitted together with the necessary documents.” Before it was
amended, the article provided that: “One or more of the criminal chambers of the Cairo Court of
Appeals, as determined annually by the plenum of the court, shall be competent to hear applications for
the listing of terrorist entities and terrorists. Listing applications shall be submitted by the Prosecutor
General to the competent circuit, together with substantiating investigative materials and documents.
Applications for the listing of entities and persons whose activities are not directed at the Arab Republic
of Egypt shall be submitted on the basis of a request made to the Prosecutor General by the Ministry of
Foreign Affairs, in conjunction with the Ministry of Justice, or by State security agencies to the
Prosecutor General. The competent circuit shall make a reasoned decision on a listing application within
seven days of the date when it is submitted together with the necessary documents.”
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100. The second option is a temporary listing on the basis of available evidence, documents,
inquiries or information with which the Prosecutor General is satisfied. In that event, he —
and he alone — requests the criminal chamber of the competent court to order the temporary
listing of an entity or person until a final criminal judgement confirming the terrorism
designation of such entity or person is pronounced. The process is regulated by Egyptian law
in line with the above-mentioned considerations and in fulfilment of international counter-
terrorism obligations. Inclusion on the lists of terrorist entities and terrorists is, in this case,
a precautionary measure warranted by the seriousness of terrorist crime.

101. The regulation of this type of listing under Egyptian law is echoed in Security Council
resolution 1372 (2001), which requires all States to freeze without delay funds and other
financial assets or economic resources of persons who commit, or attempt to commit, terrorist
acts or participate in or facilitate the commission of terrorist acts; of entities owned or
controlled directly or indirectly by such persons; and of persons and entities acting on behalf
of, or at the direction of such persons and entities, including funds derived or generated from
property owned or controlled directly or indirectly by such persons and associated persons
and entities.*?°

102. Pursuant to that resolution, the Security Council decided to establish a Committee of
the Security Council to monitor its implementation,*?* which was subsequently named the
Counter-Terrorism Committee and assigned a variety of tasks. In particular, the Committee
is mandated to oversee the implementation of sanctions measures; designate individuals and
entities who meet the listing criteria set out in the relevant resolutions; consider and decide
upon notifications and requests for exemptions from sanctions measures; and report annually
to the Security Council on the implementation of sanctions measures.*?> The Committee has
identified information that States must provide if they wish to list anyone linked with terrorist
groups concerning which the Security Council has adopted resolutions. The Committee has
produced forms for providing such information, including a form for listing of individuals, %3
a form for listing of groups,*?* and a form for listing of entities.?

103. The approach of Egyptian law to the second type of designation is supported by
Security Council resolutions 1988 (2011) and 2253 (2015), both of which deal with the listing
of terrorist entities and terrorists, with the second also establishing criteria for sanctions
listings.

104. That approach is furthermore consistent with the view taken by United Nations Office
on Drugs and Crime, in one of its publications,*?® that when the activities of suspect persons
are potentially dangerous, but insufficient evidence exists to permit a successful prosecution,
the authorities must either wait passively or adopt proactive measures and that passively
watching poses the risk that a plot exists and will progress to a violent conclusion without
the knowledge of the watchers.

105. In terms of comparative law, the approach also aligns with section 83.05 of the
Canadian Criminal Code regulating the listing of terrorist entities and terrorists, which is by
a decision of the competent Governor. An application for a judicial review of the decision
may be made to the competent court within 60 days and the judge may receive into evidence
anything that, in the opinion of the judge, is reliable and appropriate, even it would not
otherwise be admissible under Canadian law, and may base his or her final decision on that

120 para. 1 (c) of the resolution.

121 para. 6 (2) of the resolution.

122 https://www.un.org/securitycouncil/ar/sanctions/126 7#work%20and%20mandate.

123 https://www.un.org/securitycouncil/sites/www.un.org.securitycouncil files/standard_form_for
individuals_-en.pdf.

124 https://www.un.org/securitycouncil/sites/www.un.org.securitycouncil/files/standard_form_for
_groups_-_en.pdf.

125 https://www.un.org/securitycouncil/sites/www.un.org.securitycouncil files/standard_form_for_
entities_and_undertakings_-_en.pdf.

126 Preventing terrorist acts: A criminal justice strategy integrating rule of law standards in
implementation of United Nations anti-terrorism instruments, Terrorism Prevention Branch, 2006.
https://www.unodc.org/pdf/Preventing%20Terrorist%20Acts%20Arabic%20V0652888.pdf.
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evidence. 2" The European Court of Human Rights has also held that the European
Convention on Human Rights does not preclude reliance, at the investigation stage, on
sources such as anonymous informants. 128

106. At the national level, the matter of the legality of this precautionary measure was
brought before the Court of Cassation, it being the country’s highest criminal court, which
concluded that the measure is legal and found it to be a type of precautionary measure
intended by the legislature to suppress and reduce terrorist crime and prevent its
occurrence.*® The court also rejected the description of it as a criminal penalty because, as a
measure applied by force of law, it lacks the qualifying features and its consequences are the
same for any listed entity or individual.?® For the application of precautionary measures in
general, the court required there to be reasonable evidence to believe that an offence had
occurred and that it was committed by the suspect.*3!

107. For its part, the Supreme Constitutional Court has affirmed the legality of
precautionary measures, subject to the general rule that they must be applied only pursuant
to a judicial decision or order made in respect of persons who show signs of posing a criminal
threat to the public. Its view therefore is that intrusive social defence measures should not be
used for dealing with individuals who have committed no offence or who show no signs of
posing a criminal threat.!3

108. The joint communication states that listings are renewable without substantiating
evidence but cites no specific instances to evidence its statement, which is therefore anecdotal
and cannot be addressed or replied to fully. The Government appeals to the mandate holders
to provide names and figures for the cases to which it refers so as to facilitate a reply.

109. In the meantime, the Government emphasizes overall that the Court of Cassation, in
its above-mentioned capacity, keeps track of the reasons on which precautionary listings are
based, including evidence, documents, inquiries and information, to ensure that they are
serious and justify the legitimacy of taking such action. It has ruled that, in order to give a
reasoned decision to list terrorist entities or persons, the criminal court must be convinced
that the application by the Prosecutor General to list an entity is serious and, in particular,
that the documents accompanying the application, most importantly final court judgements,
are similarly serious.'®® Also as part of its monitoring, the court has, on the other hand,
revoked a listing decision because permissible grounds for it were lacking, in that it omitted
to include the date when the application was submitted to the chamber and contained no
details of the investigative materials, substantiating documents and reasoning for the
application.3

110. Overall, the Court of Cassation, in overseeing the application of the law and access to
fair trial safeguards in criminal cases, has overturned a number of convictions for terrorism
offences on grounds relating to such safeguards*® or on formal or other grounds brought to
light.136

111. The claim made in joint communication that there is no legal method in place for
removing names from the lists of terrorist entities and terrorists is untrue. In view of the
significant consequences for rights and freedoms that listings have, the law establishes that
the Public Prosecution Office and concerned parties have the right to appeal against a
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Supreme Constitutional Court, appeal No. 49, judicial year 28, session of 1 April 2017, p.12.

Court of Cassation (criminal cases), appeal No. 1, judicial year 2016, session of 27 November 2016.
Court of Cassation (criminal cases), appeal No. 1, judicial year 2016, session of 27 November 2016.
Court of Cassation (criminal cases), appeal No. 21819, judicial year 85, 3 December 2015.

Court of Cassation (criminal cases), appeal No. 22647, judicial year 84, 18 November 2015; appeal No.
8201, judicial year 85, 8 January 2017; appeal No. 15357, judicial year 86, 19 March 2018; appeal No.
2526, judicial year 85, 5 March 2016; appeal No. 27017, judicial year 84, 11 February 2015.
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decision to list a terrorist entity or a terrorist. An appeal by an entity is filed by its legal
representative or responsible person and an appeal by an individual is filed personally or by
his or her representative, as provided in article 6 of the law regulating the listing of terrorist
entities and terrorists.*¥ The appeal is heard before a criminal chamber of the Court of
Cassation and must be decided within 60 days of the date of publication of the listing decision
in the Official Gazette. This method of appeal has been utilized on many occasions. '3

112. Lastly, Egyptian law provides not only for the listing of terrorist entities and terrorists
having committed terrorism offences within the country but also permits the listing of
terrorist entities and terrorists involved in terrorism offences not directed at Egypt. Egypt is
thus fulfilling the international obligations incumbent on it in this sphere.**®

The State of Emergency Act No. 162 of 1958

113. The joint communication makes several claims about this Act and the effects of its
application, such as that the state of emergency declared in the Arab Republic of Egypt in
2017 has since been renewed so often as to be permanent and that the powers extended under
the Act to the President and law enforcement agencies are so broadly defined that their
exercise results in human rights violations. The communication refers to the comment of the
former United Nations High Commissioner for Human Rights that Egypt had used the state
of emergency and laws to justify the systematic silencing of civil society and closure of civil
space, under the guise of countering terrorism.'*° Lastly, the mandate holders who joined in
preparing the communication express their concern at the situation in North Sinai and at the
grievous effects of the State of Emergency Act and terrorist-related laws on social and
economic rights.

114. The Egyptian Government maintains in essence that any form of legally unjustified
deprivation of liberty is prohibited in all circumstances, even under a state of emergency, and
that public rights and freedoms remain guaranteed in principle. It also recalls that the
declaration of a state of emergency is not in itself a measure that infringes human rights when
there is a legitimate need to make such a declaration and when the exceptional powers granted
to the ruling authority in a state of emergency are exercised non-arbitrarily. As much is
confirmed by the International Covenant on Civil and Political Rights, article 4 of which
permits States in public emergencies to take exceptional measures derogating from their
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This article, as amended by Act No. 14 of 2020, provides that: “Concerned parties and the Public
Prosecution Office may appeal against a decision for inclusion on either of the said two lists within 60
days from the date when the decision was disseminated before the criminal chamber of the Court of
Cassation determined annually by the plenum of the court, in accordance with the usual appeal
procedures. The concerned parties may include in the appeal a request for the delisting of certain
amounts of frozen funds or other assets in order to meet their expenses for food, medicine, medical
treatment and other items.”

Court of Cassation (criminal cases), appeal No. 1, judicial year 2015, 2 September 2015; appeal No. 1,
judicial year 2016, 27 November 2016; appeal No. 1, judicial year 2017, 20 May 2017; appeal No. 2,
judicial year 2016, 2 April 2017; and appeal No. 3, judicial year 2016, 9 April 2017.

Report of the Secretary-General on technical assistance in implementing the international conventions
and protocols related to terrorism (A/67/158), sixty-seventh session of the General Assembly of the
United Nations, item 106 of the preliminary list, 19 June 2012; and the United Nations Global Counter-
Terrorism Strategy, adopted by General Assembly resolution 60/288 on 20 September 2006, sixtieth-
session, items 46 and 120 of the agenda, which urges all Member States to pursue international security
and judicial cooperation in order to counter terrorism and is available at:
http://www.un.org/arabic/terrorism/strategy-counter-terrorism.shtml.

To read the full comment of the United Nations High Commissioner for Human Rights, see:
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=22044&L ang|D=E.
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obligations under the Covenant,**! and by the European Convention on Human Rights,**? the
American Convention on Human Rights!*3 and the European Social Charter,'* all of which
affirm the same principle.

115. The matter of the constitutionality of the State of Emergency Act was brought before
the Supreme Constitutional Court, which concluded that the Act was constitutional and ruled
that a state of emergency is declared only to confront serious threats to the national interest.
Measures normally taken by the State are not always suited to that situation, which therefore
calls for emergency measures appropriate to its nature and extent and deemed necessary to
address its consequences.#> A state of emergency is therefore a special regime designed to
support the executive and provide it with specific mechanisms for limiting public rights and
freedoms in order to tackle emergency circumstances that jeopardize public safety or national
security, such as war, external threats, internal unrest, outbreaks of infectious disease or
similar events connected with public safety and national security. As such, the regime is but
an exceptional one with a specific objective. Its application cannot be broadened and its
provisions must always be interpreted narrowly,46 the more so as the enactment of an
emergency law on the basis of a constitutional provision does not give the green light for
such law to override the remaining constitutional provisions. The nub of this ruling, therefore,
is that there are no longer any administrative detention orders'#” and that imprisonment is
now based solely on a judicial decision.

116. Inreply to the remarks in the joint communication, the Egyptian Government directs
attention to the international instruments mentioned and to general comment No. 29 adopted
by the treaty committee concerned with following up the implementation of the obligations
of States under the International Covenant on Civil and Political Rights, covering the
safeguards to be provided whenever States take exceptional measures during a state of
emergency, which must be proclaimed by the legislative method and have been precipitated
by a crisis that threatens the life of the nation.'4® Exceptional measures must also be narrowed
down to the minimum required by the exigencies of the country’s situation. 4 The
Government asserts that the proclamation of the state of emergency in Egypt was fully
consistent with those rules.
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Avrticle 4 of the International Covenant on Civil and Political Rights provides that: “1. In time of public
emergency which threatens the life of the nation and the existence of which is officially proclaimed,
the States Parties to the present Covenant may take measures derogating from their obligations under
the present Covenant to the extent strictly required by the exigencies of the situation, provided that such
measures are not inconsistent with their other obligations under international law and do not involve
discrimination solely on the ground of race, colour, sex, language, religion or social origin. 2. No

derogation from articles 6, 7, 8 (paragraphs I and 2), 11, 15, 16 and 18 may be made under this provision.

3. Any State Party to the present Covenant availing itself of the right of derogation shall immediately
inform the other States Parties to the present Covenant, through the intermediary of the Secretary-
General of the United Nations, of the provisions from which it has derogated and of the reasons by
which it was actuated. A further communication shall be made, through the same intermediary, on the
date on which it terminates such derogation.”

Article 15 of the European Convention on Human Rights provides that: “1. In time of war or other
public emergency threatening the life of the nation any High Contracting Party may take measures
derogating from its obligations under this Convention to the extent strictly required by the exigencies
of the situation, provided that such measures are not inconsistent with its other obligations under
international law. 14 15 2. No derogation from Article 2, except in respect of deaths resulting from
lawful acts of war, or from Articles 3, 4 (paragraph 1) and 7 shall be made under this provision. 3. Any
High Contracting Party availing itself of this right of derogation shall keep the Secretary General of the
Council of Europe fully informed of the measures which it has taken and the reasons therefor. It shall
also inform the Secretary General of the Council of Europe when such measures have ceased to operate
and the provisions of the Convention are again being fully executed.

Art. 27 (1) of the Convention.

Aurt. 30 of the Charter.

Supreme Constitutional Court, case No. 1 (interpretation), judicial year 15, 30 January 1993, Technical
Bureau, pt. 2, p. 417.

Supreme Constitutional Court, case No. 74, judicial year 23, session of 15 January 2006; and,
substantially the same, case No. 146, judicial year 25, session of 4 January 2009.

Supreme Constitutional Court, case No. 17, judicial year 15, session of 2 June 2013.

General comment No. 29, para. 2.

See id. at para. 5.
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117. Concerning the requirement to proclaim a state of emergency by the legislative
method in response to a crisis that threatens the life of the nation, the Egyptian Constitution
permits the President of the Republic to make such a proclamation, subject to a number of
rules. In particular, a decision to proclaim a state of emergency has to be presented to the
House of Representatives, as the elected legislature, which must approve the decision by a
majority of its members. The Constitution also provides that a state of emergency must last
no longer than three months, renewable once for a similar period, and cannot be renewed
unless the matter has been presented to the House of Representatives and approved by two
thirds of its members.%°

118. Interms of legislation, Act No. 162 of 1958, as amended, regulates the declaration of
a state of emergency and identifies the reasons for such a declaration as a situation that
“endangers security or public order in the territory of the Arab Republic of Egypt or in a
region thereof.” The Act identifies examples of situations giving rise to such danger,
including “war, threat of war, internal unrest, public disasters or outbreaks of infectious
disease.”?®! The Act also provides that a decision of the President of the Republic to declare
a state of emergency must include information about, inter alia, the situation that prompted
the declaration and the duration of the state of emergency.'> All of the said constitutional
and legislative rules with respect to the declaration and renewal of a state of emergency have
been observed, as indicated in the joint communication. The Government therefore simply
affirms its role in that domain, without further clarification. The approach taken by Egyptian
law towards states of emergency is consonant with various comparative legal systems that
permit the ruling authority to declare a state of emergency in specific situations.*>3

119. With respect to the requirement in general comment No. 29 that a state of emergency
must be temporary and not continued permanently, we would point out that the continuation
of a state of emergency is essentially connected with the reason that prompted its declaration.
If, for example, a state of emergency is declared because of an outbreak of infectious disease
and the disease crisis outlasts the state of emergency, its duration must be extended so that
measures can be taken to prevent the disease from spreading. In that event, it cannot be
claimed to be a derogation of human rights.
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Article 154 of the Constitution provides that: “The President of the Republic, after consulting with the
Cabinet, shall proclaim a state of emergency, as regulated by law, and must present the proclamation
to the House of Representatives within the following seven days for its decision as it sees fit. If the
proclamation is made when the House is not in regular session, the House must be recalled to sit
immediately so that the proclamation can be presented to it. In all cases, a proclamation of a state of
emergency must be approved by a majority of the House members and proclaimed for a set period of
not more than three months. It shall be extended only for a similar period approved by two thirds of
House members. If no House exists, the matter shall be presented to the Cabinet for approval, with the
proviso that it be presented to the new House of Representatives at its first meeting. The House of
Representatives may not be dissolved during a state of emergency.”

Article 1 provides that: “A state of emergency may be declared whenever security or public order in
the territory of the Arab Republic of Egypt or in a region thereof is endangered, whether owing to war,
threat of war, internal unrest, public disasters or outbreaks of infectious disease.”

Acrticle 2 of the Act provides that: “A state of emergency shall be declared and ended by a decision of
the President of the Republic, which must include the following: (i) information about the situation that
prompted the declaration; (ii) details of the region covered; (iii) the starting date and duration of the
state of emergency. A decision to declare a state of emergency shall be presented to the People’s
Assembly within the following 15 days for its decision as it sees fit. If the People’s Assembly has been
dissolved, the matter shall be presented to the new Assembly at its first meeting. If the decision is not
presented to the People’s Assembly by the said deadline or is presented and not approved by the
Assembly, the state of emergency shall be deemed to have ended. The period specified in a decision to
declare a state of emergency may be extended only with the approval of the People’s Assembly and a
state of emergency shall be deemed automatically ended if no such approval is given by the end of the
period.”

See A comparative analysis of emergency powers in Europe, a study prepared by the Geneva Centre
for the Democratic Control of Armed Forces, available at:
https://www.files.ethz.ch/isn/99550/PP30_Anna_Khakee_Emergency_Powers.pdf.
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120. As mentioned in the introduction, after 2013 in particular, Egypt witnessed tragic
terrorist incidents, some of them condemned by the Security Council. > No state of
emergency was declared, however, until 2017,%% following the bloody terrorist incidents
targeted at churches across the country, with hundreds of citizens killed. These were similarly
condemned by the Security Council,*% as were the other terrorist operations that took place
in that year but are too numerous to list. Suffice it to say that their magnitude was evidenced
by the fact that, of the 32 statements made to the press by the Security Council in 2017 in
condemnation of terrorism crimes worldwide, some 22 per cent related to Egypt.58

121. With terrorist groups continuing to shed more Egyptian blood, even after the state of
emergency was declared, the Arab Republic of Egypt ranked eleventh in 2018 and 201960
in the global index of countries worst affected by terrorism. Of the more recent terrorist
crimes, the most prominent was the bombing that took place in 2019 near the Oncology
Institute, killing many of the cancer patients receiving treatment there, in addition to medical
personnel and members of the public. The bombing was condemned by the Security Council,
which stressed that the perpetrators, organizers, financiers and sponsors of the reprehensible
acts of terrorism must be held accountable and brought to justice. It also urged all States to
cooperate actively with the Egyptian Government in that regard.*6* The Government affirms
that the danger that gave rise to the state of emergency in the first place, namely the
succession of terrorist attacks to be countered, still exists beyond doubt and is lying in wait
for opportunities to undermine the safety of the country and its citizens. This justifies
continuation of the declared state of emergency until that danger is eliminated.

122.  With regard to counter-terrorism in North Sinai governorate and the state of
emergency in place to combat terrorism in that region, we shall not enter into the details of
the daily confrontations between law enforcement forces and terrorists or of the casualties
among those forces and citizens alike at the hands of terrorist groups, thanks to the support
that they receive. In this respect, we will draw attention only to the most prominent terrorism
offences that occurred in 2017, the year in which the state of emergency was imposed. Given
their brutality, the Security Council issued condemnations of those offences, the toll from
which was 9 law enforcement personnel killed and 13 injured in the town of al-Arish on 9
January 2017,%%2 some 30 individuals killed when a security checkpoint staffed by law
enforcement forces was targeted in the town of Rafah on 7 January 2017,'6% and 235 killed
and 109 injured when a mosque was targeted in al-Arish on 24 November 2017.1% Such
terrorism offences have continued ever since to the extent where they are too numerous to
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https://www.un.org/press/en/2014/sc11284.doc.htm, concerning the attack on a bus carrying
passengers from the Republic of Korea, on 16 February 2014;
https://www.un.org/press/en/2014/sc11615.doc.htm, concerning the attack on law enforcement forces
in North Sinai, on 24 October 2014;

https://www.un.org/press/en/2015/sc11955.doc.htm, concerning the assassination of the Egyptian
Prosecutor General, on 24 October 2014.

Decision No. 157 of 2017, issued by the President of the Republic on 10 April 2017, concerning the
declaration of a countrywide state of emergency, al-Jaridah al-Rasmiyah (Official Gazette), No. 14,
bis (b).

https://www.un.org/press/en/2017/sc12787.doc.htm.
https://www.un.org/securitycouncil/content/statements-made-press-president-security-council-2017
https://www.un.org/press/en/2017/sc12672.doc.htm
https://www.un.org/press/en/2017/sc12787.doc.htm
https://www.un.org/press/en/2017/sc12845.doc.htm
https://www.un.org/press/en/2017/s¢12905.doc.htm
https://www.un.org/press/en/2017/s¢12982.doc.htm
https://www.un.org/press/en/2017/sc13039.doc.htm
https://www.un.org/press/en/2017/sc13086.doc.htm.

Global Terrorism Index 2018 — Measuring and understanding the impact of terrorism, available at:
http://economicsandpeace.org/reports/.

Global Terrorism Index 2019 — Measuring and understanding the impact of terrorism, available at:
http://economicsandpeace.org/reports/.

https://news.un.org/ar/story/2019/08/1037961.

https://www.un.org/press/en/2017/sc12672.doc.htm.
https://www.un.org/press/en/2017/sc12905.doc.htm.
https://www.un.org/press/en/2017/s¢13086.doc.htm.
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list. The most recent was on 30 April 2020, when an armoured vehicle operated by law
enforcement forces was targeted, with eight killed, in the Bir al-Abd district of North Sinai
governorate.

123. Those facts notwithstanding, the Government emphasizes that no exceptional
measures pertaining to arrest, search, pretrial detention or criminal prosecution were taken
beyond those stipulated in current laws so as to observe the fundamental rights of accused
persons and comply with international human rights law, as previously stated. The
Government requests the mandate holders involved in preparing the joint communication to
furnish without delay any information that they have on specific instances of any such
exceptional measures being taken so that a full reply can be provided. Until then, the claims
remain rejected.

124. The Government wishes to state that the efforts of law enforcement forces to combat
terrorism in North Sinai governorate are focused on a number of key actions. The first of
these is preventive and defensive and is based on drying up the sources of terrorism by
tackling explosive devices planted by terrorists, by dealing with the four-wheel drive vehicles
and motorcycles used in planning, executing and subsequently covering up terrorism
offences, and by destroying terrorist infrastructure, such as tunnels, dens and agricultural
materials. The second key action involves arresting terrorists and taking legal action in their
regard. The third is developmental and based on supporting development projects in the
region through supervision with a view to improving social and living conditions and
providing employment opportunities for inhabitants of the region.

125. As to the words quoted in the joint communication from comments made by Mr. Zeid
Ra’ad Al Hussein, former United Nations High Commissioner for Human Rights, they do
not per se amount to evidence or a presumption as to their veracity. In addition, they are an
expression of the speaker’s opinion that is not backed up by statistics or evidence that we can
examine and refute. The Egyptian Ministry of Foreign Affairs has already responded with a
statement to those words and to address them again is redundant.

126. The joint communication mistakenly claims that the State of Emergency Act grants
broad powers to the President of the Republic and law enforcement officers, including the
right to arrest and detain civilians indefinitely for ill-defined reasons and to restrict freedom
of peaceful assembly. Article 3 of the Act originally provided that: “The President of the
Republic, when a state of emergency is declared, may take appropriate measures to maintain
security and public order. In particular, he may: (1) Place restrictions on freedom of assembly,
residence and movement in specific places or at specific times; have individuals arrested or
detained if they pose a risk to security or public order; and authorize searches of persons and
places without being bound by the provisions of the Code of Criminal Procedure ....” This
provision, however, was revoked and ruled unconstitutional in 2013.% Even during a state
of emergency, restraints, arrests, searches and restrictions of freedom are subject to the
general rules set out in the Code of Criminal Procedure and the Anti-Terrorism Act. The first
and foremost of these rules is that no such measures are permitted other than by a reasoned
judicial order, as is noted in another part of the joint communication, specifically on page 14
in the section entitled “Arbitrary detention”. The actual effect of the state of emergency is
that a curfew is imposed at specific times in North Sinai governorate.

127. With respect to the other powers prescribed under the State of Emergency Act, the
Government affirms that they are, in principle, given effect only in the narrowest of
circumstances and where necessary to foil the terrorist acts that so disrupt public life. Those
powers, moreover, are commonly recognized in a number of comparative legal systems when
a state of emergency is declared, as confirmed by the Office of the United Nations High
Commissioner for Human Rights in one of its publications, which states that countries
undoubtedly may face crises or critical situations, such as war or social unrest, that necessitate
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Supreme Constitutional Court, constitutional case No. 17, judicial year 15, session of 2 June 2013.
See sect. 8 of the Canadian Emergencies Act available on the Canadian Government’s website:
https://laws-lois.justice.gc.ca/eng/acts/e-4.5/page-
1.html?fbclid=IwAR2Cy_gM9kCGyP4gKEfFYQIIBRWGBRPYFXT7WAnyWR--eWa4T4deV-
pebnuM; and arts. 5 and 6 of the French emergency law available on the French Government’s
website: https://www.legifrance.gouv.fr/affichTexte.do?cid Texte=JORFTEXT000000695350.
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action on their part to restore order and safety, in furtherance of which they may restrict or
entirely prevent the enjoyment of human rights.26”

128. The above-mentioned law encompasses a number of safeguards to protect the rights
of individuals from abuse by the authorities. Inter alia, lawfully arrested persons are informed
in writing of the reasons for their arrest and may contact their relatives and have access to a
lawyer. The law also recognizes the right of lawfully arrested persons to appeal against the
decision to arrest them?® and further provides that the Public Prosecution Office must be
notified in cases where the security authorities take into custody any persons concerning
whom there is evidence that they have committed a felony or a misdemeanour.%® Persons
held in pretrial detention as provided under this Act may file a complaint against the order to
detain them.7

129. Lastly, with respect to the concern expressed in the communication at the situation of
socioeconomic rights in North Sinai and the existence of credible reports that motorcycles
and vehicles have been burned, shops closed and homes destroyed in connection with the
fight against terrorism, the Government affirms that, in addition to the aforementioned efforts
of law enforcement agencies to combat terrorists in North Sinai, appropriate compensation
as set in the general State budget was paid as from 2014 until September 2018 to anyone
affected by the establishment of the buffer zone along the border with the Gaza Strip and
around al-Arish airport or who suffered any other material damage as a result of counter-
terrorism measures. The Government requests the mandate holders involved in preparing the
communication to provide further details of the events mentioned, including names, dates
and places, so that it can look into them, ascertain the facts and report back. Otherwise, the
above accounts remain nothing more than unverifiable claims.

Act No. 149 of 2019 on the regulation of NGO activities

130. The joint communication includes several references to Act No. 70 of 2017 that focus
on the Act’s use of overly broad language prohibiting all NGOs from conducting activities
that “harm national security, public order, public morality, or public health” and on the
government oversight of NGO actions, especially in respect of foreign funding and choice of
leadership. We would first point out that Act No. 70 of 2017 was repealed under article 8 of
the law promulgating Act No. 149 of 2019 on the regulation of NGO activities, which
replaced it and entered into effect in August 2019.2™* The Act was drafted with extensive
community-based participation involving many NGOs and the organization of multilateral
listening sessions to ensure that the end result would be consistent with the relevant
constitutional and international obligations and satisfactory to all. In principle, therefore, the
claims made in the joint communication about the earlier law are misplaced and to address
them is superfluous.
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https://www.ohchr.org/Documents/Publications/training9Titleen.pdf.

Article 3 bis (1) of the Act provides that: “Persons arrested or detained under the preceding article shall
be promptly informed of the reasons for their arrest or detention and shall be entitled to contact a person
whom they wish to notify of their arrest or detention and to have access to a lawyer. Detainees shall be
treated as persons held in pretrial detention and they or concerned parties may file a complaint against
the arrest or detention if 30 days have elapsed since the date of either without them being released.”
Article 3 bis (1) (b) of the Act provides that: “Law enforcement officers, when a state of emergency
has been declared, may take into custody any persons concerning whom there is evidence that they have
committed a felony or a misdemeanour and that they may have under their own control, or in their home
or in any suspected place of concealment, dangerous or explosive substances, weapons or ammunition,
or any other evidence of the commission of an offence, in exception to the provisions of other laws,
provided that the Public Prosecution Office is notified within 24 hours of the person being taken into
custody.”

Article 6 (2) of the Act provides that: “Arrested persons may file a complaint against a detention order
with the competent State security court, which must give its decision on the complaint within 30 days
from the date of the complaint, failing which the detainee shall be promptly released.”

This article provides that: “Act No. 70 of 2017 on the regulation of non-governmental activities shall
be repealed, as shall any provision that is contrary to the provisions of this Act and of the Act annexed
hereto.”
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131. That apart, the Government wishes to point out that the new law regulating NGO
activities includes several provisions that the mandate holders who authored the joint
communication should view positively. For one thing, the provisions are broader than in the
repealed law and cover any entity engaged in NGO activities, regardless of its nature, the aim
of which is to ensure that all such entities benefit from the rights and guarantees prescribed
by law. The new law also expands the definition of NGO activities to cover a wider range of
activities than was provided for in the repealed law.1"2 As a general rule, the Act follows the
notification approach in all matters connected with NGO activities inside the country, in
conformity with the Constitution.” It also permits entities authorized or licensed to pursue
specific trade-union or professional activities to engage in NGO activities, subject to the
provisions of the law and on condition that their situation is compliant therewith. The Act
furthermore increased the proportion of non-Egyptians with permanent legal residence in
Egypt who are permitted to participate in the membership and governing boards of
associations working in the country from 10 per cent under the repealed law'™ to 25 per cent.
It also reduced the fee for registering an association’s statute with the administrative authority
from LE 10,000 under the repealed law'™ to LE 5,000, which goes to the NGO Assistance
Fund.

132. Under the Act, there are fewer activities prohibited to NGOs than there were under
the repealed law!® and fewer instances in which it may be decided that an association’s
activities should cease. This is because such decisions are now provisional and without force
unless, within seven days from the date of issuance of such a decision, the issuer presents it
to the court for it to be either upheld or revoked.’” The State Council is required to settle
NGO-related disputes falling within its jurisdiction promptly and without presenting them to
the Panel of Commissioners.1’

133. The Act also regulates, for the first time, topics not previously addressed, such as
volunteering, rights and duties of all volunteers and volunteer entities,'” and initiatives and
campaigns for specific NGO activities. It also covers the allocation of accommodation for
children and older persons!® and with appeals for cash and in-kind donations. 8

134. Another positive feature of the new law is that it abolished all custodial sentences
found in the repealed law and provides for pecuniary penalties only,8 with fines varying
according to the magnitude of the offence. It also abolished the requirement under the
previous law for the assets of NGOs and other entities working in the non-governmental field
to be monitored by the Central Auditing Authority; abolished the National Regulatory
Authority for Foreign Non-Governmental Organizations, together with all its powers;
abolished, in favour of notification alone, licences for associations undertaking, affiliated
with or participating in NGO activities with purposes compatible with those of the country’s
domestic associations, bodies or organizations; abolished, in favour of notification alone, the
requirement for approval by the Authority;* abolished, in favour of notification alone, the
requirement under the repealed law for associations to obtain written approval from the
competent minister before opening offices in any governorate of the Republic in order to
conduct their activities outside their main headquarters;*3 and abolished, the requirement
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Article 1 (1) of Act No. 149 of 2019 provides that: “Non-governmental activities are non-profit
activities conducted for the purpose of social development in a field identified in an entity’s statute.”
Article 75 of the Constitution provides in its first paragraph that: “Citizens shall have the right to form
non-governmental organizations on a democratic basis. Such organizations shall acquire a legal
personality upon notification.”

Act No. 149 of 2019, art. 5.

Id. at art. 8 (6), corresponding to art. 8 (f) of the repealed law.

Id. at art. 15, corresponding to art. 14 of the repealed law.

Id. at art. 45.

Id. at art. 49.

Id. at art. 92.

Id. at art. 22.

Id. at art. 25.

Id. at arts. 49 and 59, corresponding to art. 87 of the repealed law.

Id. at art. 19 (1), corresponding to art. 19 (1) of the repealed law.

Id. at art. 21 (1), corresponding to art. 21 of the repealed law.
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under the repealed law for an association’s headquarters to be independent, requiring instead
only that the premises be suitable.8

Act No. 107 of 2013 regulating the right to conduct public assemblies, hold
processions and demonstrate peacefully

135. The joint communication claims that the protest law appears to be deliberately drafted
to curtail civil society’s ability to operate, that it uses overly broad language, including
granting security officials discretion to ban protests and forcibly disperse a protest on flimsy
grounds, and that such language is incompatible with the Constitution and human rights
obligations of Egypt.

136. Article 73 of the Egyptian Constitution enshrines peaceful assembly as a right
guaranteed to all citizens, provided that notification is given and no weapons are carried.%
In deciding as to the underpinnings of this right, the Supreme Constitutional Court has ruled
that the said article deals with the right of assembly and indeed rights flowing therefrom,
such as the right to organize processions, demonstrations and any form of peaceful protest,
by treating it as the ideal refuge and best environment in which to exercise freedom of
expression, communicate opinions, generate convergences and collisions of ideas, develop
concepts to fruition and cultivate expertise, giving rise as a result to more rounded views that
individuals can contribute towards building a brighter future for their communities.

137. With respect to legislation, Act No. 107 of 2013 regulating the right to conduct public
assemblies, hold processions and demonstrate peacefully defines the forms of exercising the
right of peaceful assembly, which is to say that it defines a public assembly,*® a procession*®
and a demonstration.?® The Act includes some restrictions on the freedom of peaceful
assembly, prohibiting, inter alia, the conduct of public assemblies for political purposes in
places of worship; marching in procession to and from, or demonstrating in, such places; %
the carrying of weapons or instruments dangerous to individuals or property; the wearing of
masks with the intention to commit an offence at a public assembly, procession or
demonstration;*? and violations of security or public order at an assembly. The Act states
that the relevant police division or station must be notified of a public assembly within a
minimum of 3 days and a maximum of 15 days before the event. It can therefore be asserted
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Id. at art. 3 (1), corresponding to art. 3 (1) of the repealed law.

The article provides that, by giving notification as regulated by law, citizens have the right to organize
public assemblies, marches, demonstrations and any form of peaceful protest as long as they carry no
weapons of any type. The right to conduct peaceful assemblies in private is guaranteed, without the
need for prior notification. Law enforcement officers may not attend, monitor or listen in on such
assemblies.

Supreme Constitutional Court, constitutional case No. 160, judicial year 36, 3 December 2006. The
ruling also states that: “Freedom of expression, as a substantive right, loses its value if the legislature
denies persons opting to exercise it the right to organize assemblies, thereby denying them wider
exchanges of views and in turn preventing interaction and the opportunity for minds to meet, impeding
the flow of facts that feed into decision-making, and hindering the formation of aspects of the human
character that can be developed only by engaging in assemblies of one kind or another. Moreover, the
freedoms of speech, the press and belief cannot be adequately guaranteed other than by way of
assemblies in which efforts combine to protect interests that must be safeguarded to enrich the social,
economic and political facets of life that it is sought to develop so that their diversity is ensured and
their scope broadened through the multiplicity of views put forward in such settings.”

Article 2 of Act No. 7 of 2013 provides that it is “any gathering of not less than 10 persons held in a
public place or venue to which access is, or can be, obtained without a personal invitation issued in
advance in order to discuss or exchange views on a matter of a public nature.”

Article 3 of Act No. 7 of 2013 provides that it is “any march involving more than 10 persons that is
held in a public place, road or square in order to express non-political views or objectives in a peaceful
manner.”

Article 4 of Act No. 7 of 2013 provides that it is “any gathering of more than 10 persons held in a public
place or involving marching on roads or in public squares in order to voice views, demands or political
protests in a peaceful manner.”

Act No. 107 of 2013, arts. 5 and 20.

Id. at arts. 6 and 20.
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in principle that, under Egyptian legislation, the right of peaceful assembly is guaranteed as
a constitutional right.

138. Onthat basis, the Egyptian Government calls attention to article 21 of the International
Covenant on Civil and Political Rights and general comment No. 37 adopted by the Human
Rights Committee, which is concerned with monitoring the implementation of the Covenant
by States Parties.'®® The Government affirms in principle that Act No. 17 of 2019 is in
conformity with the International Covenant, as follows:

(@)  Article 1 of the Act establishes the right of individuals to organize assemblies
in general.X® This article stems from the commitment of Egypt to recognizing the right of
peaceful assembly and to taking the legislative measures required to guarantee the exercise
of that right,1% which is protected under article 21 of the Covenant. As to what qualifies as
an assembly in the context of that article, it is a gathering of a number of persons whose
purpose is to express their views and it may be held in a public or private place.'% Article 2
of the Act, or protest law, states that a public assembly is any gathering in a place of a group
of not less than 10 persons for the purpose of discussing or exchanging views.'®” The law
defines other forms of exercising the right of peaceful assembly, namely a procession® and
a demonstration.'®® Hence, the definitions of the forms of exercising the right of peaceful
assembly set out in the protest law cannot be said to be outside the scope of article 21 of the
Covenant. Concerning peaceful assembly in private, article 73 of the Egyptian Constitution
provides in its second paragraph that it is a guaranteed right;2%

(b)  The law requires that the security authorities be notified of an assembly within
a minimum of 3 days and a maximum of 15 days before the event.?’! The requirement to
notify the authorities in advance resonates with several comparative legal systems that have
established advance notification as a general requirement,?°? as indicated in the general
comment, which emphasizes the need for compliance with the requirement in that it
essentially guarantees the security of participants in the assembly, the maintenance of public
order, and non-violation of the rights and freedoms of others.?%® The comment indicates that
notification requirements must not be turned into authorization regimes whereby the
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For the full text, see: https://www.ohchr.org/EN/HRBodies/CCPR/Pages/GCArticle21.aspx.

Article 1 of the Act provides that: “Citizens shall have the right to organize and join peaceful public
assemblies, processions and demonstrations, in accordance with the provisions and rules stipulated in
this Act.”

Article 21 of the International Covenant on Civil and Political Rights and article 2 thereof, which
provides that: “Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in the present
Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status.”

See general comment No. 37, paras. 13 to 15.

Article 2 (1) of Act No. 107 of 2013 provides that: “A public assembly is any gathering of not less than
10 persons held in a public place or venue to which access is, or can be, obtained without a personal
invitation issued in advance in order to discuss or exchange views on a matter of a public nature.”
Article 3 of Act No. 107 of 2013 provides that: “A procession is any march involving more than 10
persons that is held in a public place, road or square in order to express non-political views or objectives
in a peaceful manner.”

Article 4 of Act No. 107 of 2013 provides that: “A demonstration is any gathering of more than 10
persons that is held in a public place or involves marching on roads or in public squares in order to
voice views, demands or political protests in a peaceful manner.”

Article 73 of the Constitution of Egypt provides in its second paragraph that: “The right to assemble
peacefully in private shall be guaranteed, without the need for prior notification, and security police
officers may neither attend, monitor or listen in on such meetings.”

Article 8 of Act No. 107 of 2013 provides that: “Anyone wishing to organize a public assembly,
procession or demonstration must so notify the police section or station located within the jurisdiction
of the place of the public assembly, or of the place where the procession or demonstration is to start,
within a minimum of 3 days and a maximum of 15 days before the public assembly, procession or
demonstration.”

United States Library of Congress website page entitled “Right to peaceful assembly: Selected foreign
jurisdictions”: https://www.loc.gov/law/help/peaceful-assembly/foreign.php.

General comment No. 37, para. 80.
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authorities arbitrarily allow some groups to exercise the right of assembly and others not.2%
As much is recognized in the protest law — as amended under the subsequent judicial
oversight of the Supreme Constitutional Court?®® — which requires law enforcement agencies
wishing to put a stop to or postpone an assembly on the strength of information in their
possession to submit a request to the competent judge for a decision based on the feasibility
of the information that they provide;

(c)  The general comment addresses the notion of spontaneous assemblies held in
response to events that do not allow enough time for notification to be provided, the
suggestion being that such assemblies should be excluded from the requirement to notify the
authorities in advance.?% In keeping with that suggestion, the protest law provides that public
assemblies may take place without advance notification and that the competent governor
must designate sufficient areas in each town where such assemblies are permitted to take
place; 27

(d)  Concerning the power extended to law enforcement agencies to use force in
order to disperse an assembly, the general comment states that such power must comply with
international law and have a basis in domestic law.?% Proceeding from that principle and in
line with relevant international norms, the protest law permits the competent law enforcement
agencies to disperse an assembly if views are not expressed peacefully or if offences are
committed by participants in the assembly.?%® Those agencies are not permitted, however, to
break up or disperse an assembly except by order of their commander in the field, who is the
person competent to assess whether or not an assembly is peaceful. The matter is also subject
to judicial supervision.?%

(e)  Lastly, with respect to controls on the exercise of the right to demonstrate, the
right of peaceful assembly is not, in principle, absolute. ! Under article 21 of the
International Covenant on Civil and Political Rights, restrictions may be placed on the
exercise of that right if they are legitimate, necessary in a democratic society and
proportionate to the grounds on which they are imposed, such as the maintenance of national
security, public safety or public order, the protection of public health or morals or the
protection of the rights and freedoms of others.?!2 On that basis, the law regulates a number
of necessary and proportionate controls on the exercise of the right to demonstrate, which are
consistent in more than one aspect with the international work mentioned, as follows:

(1)  The protest law prohibits the conduct of assemblies in places of worship,?'®
despite the rule that assemblies may be conducted in any place. Some places may, however,
be excepted from that rule, as indicated in the general comment.?** The prohibition of
assemblies in places of worship does not therefore constitute a departure from the right of
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Id. at para. 84.

Supreme Constitutional Court, constitutional case No. 160, judicial year 36, 3 December 2016, p. 13.
General comment No. 37, paras. 16 and 82.

Article 15 of Act No. 107 of 2013 provides that: “The competent governor shall issue a decision
designating sufficient areas within the governorate in which peaceful public assemblies, processions
and demonstrations are permitted to take place without being subject to the advance notification
requirement.”

General comment No. 37, para. 90.

Article 11 (2) of Act No. 107 of 2013 provides that: “If, during a public assembly, procession or
demonstration, any participant therein carries out any act constituting an offence punishable by law or
expresses views in a non-peaceful manner, law enforcement personnel in official uniform may, by order
of the competent commander in the field, break up the public assembly or disperse the procession or
demonstration and arrest those suspected of having committed the offence.”

On the basis of the theory of administrative fault, defined by the Court of Cassation as “a fault
attributable to an administration, even if the fault was actually committed by an employee of the
administration, the basis for the fault being that it was the administration itself that caused the harm.”
Judgement of the Court of Cassation, civil appeal No. 2753, judicial year 58, 6 May 1990.

General comment No. 37, para. 40.

Id. at paras. 43 to 53.

Article 5 of Act No. 107 of 2013 provides that: “Public assemblies for political purposes shall be
prohibited in places of worship, their courtyards or their annexes. It shall also be prohibited to march
in procession to or from, or to demonstrate in, such places.”

General comment No. 37, para. 64.
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peaceful assembly. Moreover, it is a reflection of the respect for a supreme constitutional
right, namely the right to engage in religious ceremonies, which is the purpose to which
places of worship are primarily dedicated;

(2)  The protest law prohibits participants in assemblies from carrying any weapon
or instrument that could be used in attacking individuals or property.2!® This prohibition is
consistent with article 21 of the Covenant, which protects the right of peaceful assembly, as
the carrying of weapons could culminate either in a threat to use them or in their actual use.
The general comment indicates that the carrying of weapons does not necessarily place a
demonstration outside the scope of a peaceful assembly,?'® yet a number of States and
organizations objected to the paragraph concerned and proposed that it be deleted from the
comment.?t” Under Egyptian law, specific types of weapons may not, in principle, be carried
without licence by anyone other than law enforcement personnel and to violate that rule is an
offence in itself. Accordingly, the prohibition on the carrying of weapons and other
instruments that may be used to attack individuals during a demonstration is part of
harmonization and legislative complementarity;

(3)  The protest law also prohibits the wearing of masks with the intention to
engage in non-peaceful actions during assemblies.?*® The general comment indicates that
there should be no blanket bans on the wearing of masks or other clothing that hides the face
and, moreover, that any such bans must be justified.?® That being so, the law does not
prohibit the wearing of masks outright, prohibiting it only if they are worn with the intention
to engage in any of the non-peaceful activities provided for in article 6 thereof. If there is no
such intention, no ban applies. The prohibition is therefore justified in accordance with the
general comment;

(4)  The protest law prohibits participants in a public assembly from disrupting
public security; hindering or calling for the hindrance of manufacturing; damaging public
interests; harming or endangering citizens or preventing them from exercising their rights
and carrying out their activities; affecting the course of justice or the functioning of public
facilities; blocking roads, transportation or transport by land, sea or air; impeding traffic; or
attacking or endangering individuals or public or private property.??° This prohibition is fully
compatible with article 21 of the Covenant, which permits restrictions on the exercise of the
right if their intention is to maintain national security or public safety, public order, the
protection of public health or morals or the protection of the rights and freedoms of others,
as is reiterated in paragraphs 48 to 53 of the general comment.??! The comment adds that
restrictions may be imposed to prevent any disproportionate disruption that might ensue from
the conduct of an assembly.??? The prohibition of the material acts covered by the law is
therefore justified in accordance with article 21 of the Covenant and the explanatory general
comment. Furthermore, the assessment as to whether public security is disrupted or
manufacturing hindered, or as to whether any other act covered by the prohibition has
occurred, is subject to judicial supervision and oversight, which is an essential safeguard for
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Acrticle 6 (1) of Act No. 107 of 2013 provides that: “A public assembly is any gathering of not less than
10 persons held in a public place or venue to which access is, or can be, obtained without a personal
invitation issued in advance in order to discuss or exchange views on a matter of a public nature.”
General comment No. 37, para. 23.

Paragraph 2 of the response from the State of Germany to general comment No. 37. See also the remarks
by Amalia Gamio, member of the United Nations Committee on the Rights of Persons with Disabilities,
concerning the general comment.

Article 6 (2) of Act No. 107 of 2013 provides that: “It is also prohibited for them to wear masks or face
covers so as to hide their features with the intention to commit any such acts.”

See general comment No. 37, para. 70.

Article 7 of Act No. 107 of 2013 provides that: “It is prohibited for participants in a public assembly,
procession or demonstration to disrupt security or public order; hinder or call for the hindrance of
manufacturing; damage public interests; harm or endanger citizens or prevent them from exercising
their rights and carrying out their activities; affect the course of justice or the functioning of public
facilities; block roads, transportation or transport by land, sea or air; impede traffic; or attack or
endanger individuals or public or private property.”

General comment No. 37.

Id. at para. 53.
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the exercise of the right of peaceful assembly, as is also affirmed in paragraphs 32 and 33 of
the general comment.?23

139. The joint communication quotes the Special Rapporteur on the rights to freedom of
peaceful assembly and of association as saying that the protest law “appeared to be
deliberately drafted to curtail civil society’s ability to operate and to stifle their ability to
express themselves,” which the communication takes as a sign that the protest law does not
fulfil the legality requirement. The Egyptian Government deeply regrets that the Special
Rapporteur has slipped into disingenuously and inaccurately quoting a remark in order to
support a point of view that has no objective basis. From reading the full news report entitled
“NGO bill threatens to ‘devastate’ civil society, United Nations expert warns”,??* which
contains the remark quoted, it is clear that the remark in its entirety was directed at the NGO
Bill and not at Act No. 107 of 2013, referred to in the communication as the protest law. The
Government therefore has no reply to make to that disingenuous quotation, which is
potentially at odds with the Code of Conduct for Special Procedures Mandate Holders, except
to say that Act No. 107 of 2013, as amended, is wholly separate from Act No. 149 of 2019
on the regulation of NGO activities.

140. The joint communication claims that the protest law uses overly broad and ill-defined
terms that give security officials the right to ban protests if a protestor throws a single stone.
It also claims that the law includes unnecessary and disproportionate restrictions. In reply,
we refer to our earlier comment establishing that all of the prescribed controls on the exercise
of the right to demonstrate under Act No. 107 of 2013 are necessary and proportionate,
resonate with the relevant international instruments cited, and are consistent with
international requirements concerning the right of peaceful assembly. The entire law,
furthermore, complies with the principle of the legality of crimes and punishment. Its advent
also remedied the absence of any legislative regime governing the exercise of the right of
peaceful assembly, which had until that point been problematic for the law enforcement
authorities. With this law, the State exercised its sovereignty over its territory and its
jurisdiction to legislate.

141. In addition, the Supreme Constitutional Court has had oversight of this law to ensure
its consistency with the Constitution and, given their special status, 2> with relevant
international human rights instruments to which Egypt has acceded. The right to demonstrate
is a constitutional right and, therefore, as frequently ruled by the Supreme Constitutional
Court, no law ranked below the Constitution may impose restrictions preventing the exercise
of such right. Were it to do so, it would be adjudged unconstitutional by the court, which has
repeatedly found that: “The Constitution, in article 92 thereof, places a general restriction on
the power of the legislature to regulate rights and freedoms. Accordingly, no law may
regulate or restrict the exercise of rights and freedoms in such a way as to undermine their
foundation and essence, which would be to demolish them and erode their substance. It is
constitutionally unsound for the legislature to regulate a right save beyond these limits. To
trample rights on the pretext of regulation is an assault on those rights.”?%

142. The court has frequently ruled that: “The legislature has designated acts in themselves
as criminal offences should they occur in a specific place, which means that determining the
boundaries of such place so as to preclude ignorance of its dimensions is a prerequisite for
protecting the individual freedom on which the Constitution places the highest value ....
Criminal law provisions restricting that freedom, whether directly or indirectly, must be

223
224
225

226

GE.21-03885

General comment No. 37.
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=20920.

Supreme Constitutional Court, constitutional case No. 131, judicial year 39, 6 April 2019, in which the
court stated that: “The foregoing implies that the State is obliged to amend its domestic laws in line
with its international undertakings arising from the said convention, as required under articles 93 and
151 (1) of the Constitution .... Hence, any inaction on the part of the legislature in amending the
contested text so as to give effect to the provisions of the said convention ... is a breach of its prior
constitutional commitment, which takes it into the realm of violating the provisions of the Constitution.”
Supreme Constitutional Court, case No. 44, judicial year 28, 13 October 2018, p. 12; constitutional case
No. 93, judicial year 26, 4 January 2020, p. 3; constitutional case No. 54, judicial year 37, 6 July 2019,
p. 30; constitutional case No. 131, judicial year 39, 6 April 2019; p. 3; case No. 44, judicial year 28, 13
October 2018, p. 12.
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drafted in such a way as to curtail all argument as to their true sense, thereby providing legal
certainty.”??” In the light of these two principles, the Egyptian Government calls on the
mandate holders who are parties to the communication to urge anyone believing from the
above that the law in question is flawed to embark on the course of action laid down in the
Constitution and law by appealing before that court for it to have its say. It furthermore calls
on the mandate holders to be more specific about any unnecessary and disproportionate
aspects of the restrictions set out in the law and to identify whichever articles thereof are
under criticism so that it can respond to those claims.

143. The communication indicates that the protest law was signed into law by the President
of the Republic in the absence of the legislature. That law, however, was in fact enacted
pursuant to the Constitutional Declaration issued on 8 July 2013,228 which came after the
country’s transitional period following the revolution of 30 June and coincided with the
absence of the legislature. As confirmed by the Supreme Constitutional Court in exercising
its oversight of the said law,??° this process was in line with the constitutional considerations
in place at the time. The law was also presented to and approved by the House of
Representatives, as the elected legislature, as soon as it was formed, and amended in 2017
under a law enacted by the House.?*

144. Lastly, the communication states that the mandate holders who authored it have
information that the Egyptian authorities launched a wave of mass arrests against protestors,
opposition politicians, lawyers and journalists and that at least 3,715 individuals are being
questioned and investigated for crimes not recognized in international law. The Egyptian
Government’s reply to that claim is that a number of individuals had already been arrested
under judicial warrants in September 2019 on suspicion of having committed specific
criminal offences. They were investigated by the Public Prosecution Office, which released
those proven not to have been involved in the offences. For its part, the Government calls on
the mandate holders who joined in preparing the communication to produce whatever
information they have about this matter so that a reply can be provided about the investigation
of each individual suspect and the outcome. In the absence of such essential corroborating
information as the case numbers and names of those arrested, or at least an actual date of the
arrests, we are unable to reply to the claim.

145.  Until that information is received, it is important to emphasize the distinct boundaries
set between criminal responsibility arising from violations of the protest law (Act No. 107 of
2013) on the one hand and from the type of gathering that is a criminal offence under the
Public Gathering Act on the other. The Egyptian Court of Cassation affirmed that difference
in ruling that the Public Gathering Act No. 10 of 1914 was not repealed by Legislative Decree
No. 107 of 2013; that the offence of participating in a demonstration that has not been notified
is not the same as the offence of public gathering; that each of the two offences is punishable
by a different law; and that article 16 of the protest law (Act No. 107 of 2013) provides that
the application of its provisions does not preclude the imposition of a penalty heavier than
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Supreme Constitutional Court, case No. 20, judicial year 15, 1 October 1994, Technical Bureau 6, pt.
1, p. 358; case No. 183, judicial year 29, 14 November 2012; case No. 173, judicial year 29, 5 December
2015.

Article 24 of the Constitutional Declaration issued on 8 July 2013 provides that: “The President of the
Republic shall administer the country’s affairs, to which end he may exercise the following powers and
functions: 1. Enact legislation after consulting the Cabinet, with the power to legislate transferred to the
House of Representatives upon its election ....”

Supreme Constitutional Court, constitutional case No. 160, judicial year 36, in which the court stated
that: “The formalities in terms of the proposal, approval and enactment of laws are governed by the
constitutional instrument in place at the time. Article 24 (1) of the Constitutional Declaration issued on
8 July 2013, pursuant to which the legislative decree in question was issued, vested the legislative power
in the interim President of the Republic. The only restriction placed on such power by the Constitutional
Declaration was the requirement to consult the Cabinet, which was fulfilled in the case of the legislative
decree, as indicated in its preamble. The legislative power vested in the President of the Republic while
the Constitutional Declaration was in force was therefore a primary power — not an exceptional one —
that he was authorized to exercise ....”

Act No. 14 of 2017 amending provisions of Act No. 107 of 2013 regulating the right to conduct public
assemblies, hold processions and demonstrate peacefully, which was promulgated on 30 April 2017
and entered into force as from 1 May 2017.
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that provided for in the Criminal Code or any other law.?%! Although demonstration is always
treated as a right, the legislature has regulated that right and set rules for its exercise, with
violations giving rise to criminal responsibility. Participants in a demonstration, furthermore,
are not criminally responsible for offences committed by some of their number during the
demonstration, as there is no joint responsibility for presumed or collective offences in terms
of punishment other than as an exception within the limits provided by law.?32 The protest
law contains no such provision and the Supreme Constitutional Court has ruled accordingly
that responsibility for any spontaneous chanting during an unlawful demonstration lies solely
with whoever started the chanting.?®

146. By contrast, public gathering is an offence per se and not a right, as it is a form of
illicit criminal agreement with constituent elements that, pursuant to the law, are realized by
contributing to offences committed by an individual in a public gathering. As such, the
criterion for responsibility and bearing punishment is knowing the purpose of a public
gathering and how it is wished to achieve that purpose. For individuals in the gathering to be
held jointly responsible for offences committed with that purpose in mind, it must be proved
that they had such knowledge; that intent to attack had brought and kept them together until
they had accomplished their said purpose; that the offences committed were the result of a
criminal activity of a single nature, were not committed by an individual in the gathering
acting alone and were not prompted by the normal course of events; and that they had all
taken place at the time of the gathering. The rule is that the accomplice should be an
accomplice in the offence and not an accomplice with its perpetrator whose qualification as
such stems from the criminalized act of participation itself.** This is consistent with the
general comment adopted by the Human Rights Committee in monitoring the implementation
of article 19 of the International Covenant on Civil and Political Rights by the States Parties
thereto, which states that: “The exercise of the right to freedom of expression carries with it
special duties and responsibilities. For this reason two limitative areas of restrictions on the
right are permitted, which may relate either to respect of the rights or reputations of others or
to the protection of natural security or of public order, or of public health or morals.”2%

Fair trial safeguards and their application in practice

147. The joint communication makes several references to the effect that the Egyptian
legislation addressed therein does not comply with the country’s international obligations
relating to fair trial safeguards and the guarantee of human rights in cases of criminal
responsibility. As evidence to illustrate this, the communication cites some of the practices
applied and makes a number of claims about the entities involved in gathering evidence and
in the initial investigation. For its part, the Egyptian Government affirms in principle that the
country’s legislative structure in general and the laws mentioned in the joint communication
in particular are compliant with the constitutional and international criminal justice
obligations of Egypt. The Government refers to the constitutional and legal provisions it has
previously cited in its periodic reports — especially the two most recent — to the Committee
against Torture, which monitors the prevention of torture and other cruel, inhuman and
degrading treatment or punishment, and to the Human Rights Committee, which monitors
implementation of the International Covenant on Civil and Political Rights by its States
Parties in this matter,2% as well as in its reply to the joint communication received from
mandate holders concerning the death of the convicted Mr. Mohamed Mohamed Morsi Eissa
El Ayyat. Those provisions confirm that the legislative structure fully guarantees fair trial
safeguards and that every aspect of their application in practice is subject to extensive judicial
oversight. Very unfortunately, however, most mandate holders do not read such previous
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Court of Cassation (criminal cases), appeal No. 29963, judicial year 86, 4 April 2017.

Court of Cassation (criminal cases), appeal No. 10696, judicial year 85, session of 21 May 2016.
Supreme Constitutional Court, constitutional case No. 160, judicial year 36, session of 3 December
2016.

Supreme Constitutional Court, constitutional case No. 1, judicial year 9, session of 29 April 1989.
General comment No. 34, concerning article 19 of the International Covenant on Civil and Political
Rights, 102nd session, July 2011, paras. 21 and 22.
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Countries.aspx?CountryCode=
EGY&Lang=AR.
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reports or replies but base their work on whatever criticisms they learn of, without verifying
the source, its credibility and whether it is politically motivated.

148. Tosummarize, it is first of all prohibited to arrest or search individuals or restrict their
freedom except in cases of flagrante delicto or pursuant to a reasoned judicial order
necessitated by the requirement to investigate. Such orders must be in writing, contain
specific information and be signed by their issuer, as provided in the Code of Criminal
Procedure. Article 54 of the Constitution furthermore states that arrested persons must be
notified of their rights in writing and be informed of the reasons for their arrest, in addition
to which they are entitled to contact relatives and have access to a lawyer.2” Thanks to this
article, these rights are enjoyed during the evidence-gathering stage, providing more
guarantees for suspects. The article also affirms the right of arrested persons to be heard and
states that, after questioning suspects, the law enforcement officer must present them within
24 hours of the arrest to the investigating authority, whether the Public Prosecution Office or
the investigating judge, for investigation and a decision. No one may be investigated except
in the presence of their lawyer and a lawyer is appointed for anyone who has no lawyer.
Under the Constitution, any person whose liberty is restricted has the right to file a complaint
with the judiciary about that measure, as do third parties. A decision on the complaint must
be given within one week, failing which the person must be immediately released. In no case
may any suspect be prosecuted for offences where detention is permitted unless an authorized
or appointed lawyer is present.

149. Article 55 of the Constitution enshrines the right of detainees to be treated
considerately while in detention, which must be in designated places and in decent, humane
and sanitary conditions. It is prohibited to torture, intimidate, coerce or inflict physical or
mental harm on detainees, who have the right to remain silent. Persons with disabilities have
the right to be provided with assistive equipment, tools and devices.?*® As a mark of the high
value that it places on freedom, personal safety and other public rights and freedoms, the
Constitution treats any violation of such rights and freedoms as a criminal offence in respect
of which there is no statutory time limit for bringing civil or criminal proceedings, as is
stipulated in article 99 thereof.?%
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Article 54 of the Constitution provides that: “Personal liberty is a natural right. It is safeguarded and
inviolable except in cases of flagrante delicto. No one may be arrested, searched or detained or have
his or her freedom restricted in any way except pursuant to a reasoned judicial order necessitated by an
investigation. Persons whose freedom has been restricted shall be promptly informed of the reasons
therefor and notified of their rights in writing. They may immediately contact relatives and a lawyer
and shall be presented to the investigating authority within 24 hours from the time when their freedom
was restricted. No investigation shall commence except in the presence of their lawyer. If they have no
lawyer, a lawyer shall be appointed for them, with necessary assistance provided to persons with
disabilities, in accordance with legally prescribed procedures. Persons whose liberty is restricted may
file a complaint with the judiciary, as may third parties. A decision on the complaint shall be given
within one week, failing which the persons must be immediately released. The law shall regulate pretrial
detention, its duration, the grounds therefor and entitlements to compensation to be paid by the State
for pretrial detention or for the enforcement of a sentence pursuant to a judgement overturned by a final
ruling. In no case may suspects be prosecuted for offences carrying a penalty of imprisonment unless
an authorized or appointed lawyer is present.”

Article 55 of the Constitution provides that: “All persons who are arrested or detained or whose freedom
is restricted shall be treated in a manner that preserves their dignity. They may not be tortured,
intimidated, coerced or physically or mentally harmed and may not be confined or detained except in
places designated for that purpose and in decent, humane and sanitary conditions. The State shall be
required to provide accessibility for persons with disabilities. Any contravention of the foregoing shall
be an offence punishable by law. Accused persons shall have the right to remain silent. Any statement
proven to have been made by a detainee under pressure of the kind described above, or under threat of
such pressure, shall be deemed invalid and have no effect.”

This article provides that: “Any attack on personal liberty or the inviolability of the private life of
citizens and other public rights and freedoms guaranteed by the Constitution and the law is an offence
with no criminal or civil statute of limitations. The person harmed may initiate criminal proceedings
directly. The State shall guarantee fair compensation to any victim of a violation. The National Council
for Human Rights shall inform the Public Prosecution Office of any abuse of such rights and the latter
may intervene in civil proceedings on behalf of the victim, at his or her request, in the manner prescribed
by law.”
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150. In keeping with general comment No. 8 of the Human Rights Committee, which
monitors implementation of the International Covenant on Civil and Political Rights by its
States Parties, the country’s legislation is structured to ensure that the right to liberty and
security of persons is protected as required under the Constitution. Article 22 of the Code of
Criminal Procedure establishes that law enforcement officers report to the Prosecutor General
and are subject to his supervision in their professional functions. If a person acts in breach of
his or her duties, the Prosecutor General may request the competent entity to look into the
matter and may also request that disciplinary action be taken against the person concerned, 2%
in addition to criminal proceedings. Article 34 of the Code establishes that, in cases of
flagrante delicto involving a felony or misdemeanour punishable by imprisonment for a term
of over 6 months, law enforcement officers may order the arrest of any suspect present at the
scene where there is sufficient evidence to bring charges. To ensure that suspects are brought
before the investigating authority without delay, the Judicial Directives for the Public
Prosecution Office state that shifts must be scheduled so that there are always members

working on site on weekday evenings, weekend mornings and evenings, and official holidays.

Circular letter No. 1 of the Advisor to the Prosecutor General, concerning the enforcement
of criminal judgements in the case of non-nationals, also states that non-nationals who are
arrested outside the territorial jurisdiction of the court that handed down a conviction against
them may appeal the conviction before the prosecution office with jurisdiction over the place
of arrest. This is to prevent them from being held in prolonged detention until they are brought
before the prosecution office with territorial jurisdiction for action to be taken on the appeal.

151. Article 139 provides that persons who are arrested or placed in pretrial detention must
be promptly informed of the reasons for the arrest or detention and are entitled to contact a
person of their choice and to have access to a lawyer. Article 42 provides that members of
the Public Prosecution Office and presiding and deputy judges of courts of first instance or
courts of appeal may visit prisons within their jurisdictions to ascertain that no one is being
unlawfully detained therein. They are also authorized to inspect prison records, arrest
warrants and detention orders, and to have contact with prisoners to hear their complaints.4
Article 43 provides that every prisoner has the right to file a written or verbal complaint with
the prison governor and to request that it be reported to the Public Prosecution Office. The
governor must accept the complaint and report it immediately after it has been documented.
Anyone who learns that a person is being detained unlawfully or in a non-designated place
of detention is required to notify members of the Public Prosecution Office, one of whom
must then proceed at once to the place where the detainee is being held and conduct the
necessary investigation. Concerning persons with disabilities, their rights as suspects, victims
or witnesses at all stages of an arrest, investigation, trial or enforcement procedure are
regulated and guaranteed by a dedicated law, which also offers them protection, medical and
social help and specialist technical assistance, as required.?*?

240

241

242

GE.21-03885

Acrticle 22 of the Code of Criminal Procedure provides that: “Law enforcement officers shall report to
the Prosecutor General and be subject to his supervision in their professional functions. If a person acts
in breach of his or her duties or underperforms, the Prosecutor General may request the competent
entity to look into the matter and may also request that disciplinary action be taken against the person
concerned, without prejudice to any criminal proceedings.”

This article provides that: “All members of the Public Prosecution Office and presiding and deputy
judges of courts of first instance or courts of appeal may visit public and central prisons within their
jurisdictions in order to ascertain that no one is being unlawfully held therein. They may also inspect
and make copies of prison records, arrest warrants and detention orders, have contact with any prisoner
and hear any complaint that he or she may wish to make. The prison governor and staff shall provide
them with every assistance in accessing information that they request.”

Article 35 of Act No. 10 of 2018 provides that: “Persons with disabilities, whether suspects, victims or
witnesses, shall be entitled to special humane treatment appropriate to their circumstances and needs at
all stages of an arrest, investigation, trial or enforcement procedure. They shall be entitled to protection,
medical and social help and specialist technical assistance, as required, and must have a defence lawyer
during investigation and trial. All available means for enabling them to state their defence in the manner
set out in the implementing regulation to this Act shall be guaranteed to them by law.”
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152. The Egyptian criminal justice system is built on numerous other guarantees, including
the independence of the judiciary, enshrined in article 184 of the Constitution?? and the
openness of court hearings to the public, provided for in article 187 thereof.?** These matters
are echoed in and affirmed by article 18 of the Judiciary Act and article 268 of the Code of
Criminal Procedure, in addition to which the Court of Cassation decided that: “The openness
of hearings to the public is the rule and secrecy renders them invalid by law.”?*® Judges,
furthermore, may not be removed from office, as stated in article 186 of the Constitution, 24
in article 302 (1) of the Code of Criminal Procedure, and in book I1, part I1, section IV thereof,
which contains provisions that guarantee the freedom of judges to form their views, ensure
their impartiality and neutrality in adjudicating cases, and regulate the procedures for
contesting their impartiality, if found to be affected on any of the grounds specified by law,
and the procedures for deciding the matter. Accused persons have the right to be questioned
by the competent judicial authority, cannot be required to take a legal oath and are presumed
innocent, as provided in article 96 of the Constitution and affirmed in article 304 (1) of the
Code of Criminal Procedure.?” The judiciary has applied this in a number of rulings and
taken it as a basis for the rule that criminal judgements are predicated on certainty and
decisiveness, with the benefit of any doubt interpreted in favour of the accused.?*® The non-
retroactivity of criminal laws?* is a principle recognized by the Court of Cassation in more
than one of its rulings®° and no one may be tried twice for the same offence, as affirmed in
article 455 of the Code of Criminal Procedure?! and firmly established by the judiciary.?5?

153. The joint communication indicates that, with respect to pretrial detention orders, the
Egyptian Public Prosecution Office has broad powers prescribed by law, without being
subject to judicial oversight, and that, from the perspective of international law, it cannot be
considered a judicial authority for the purpose of those orders. In reply, and bearing in mind
its constitutional and international obligations in this respect, the Egyptian Government
recalls article 9 (3) of the International Covenant on Civil and Political Rights, which
provides that: “Anyone arrested or detained on a criminal charge shall be brought promptly
before a judge or other officer authorized by law to exercise judicial power ....” In
interpreting that paragraph, general comment No. 35 adopted by the Human Rights
Committee, which monitors implementation of the Covenant by its States Parties, states that
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This article provides that: “The judiciary is independent and its authority shall be exercised by courts
of all types and levels. They shall deliver their judgements in accordance with the law, which shall
define their functions. Interference in the administration of justice is an offence in respect of which
there is no statute of limitations.”

This article provides that: “Court hearings shall be open to the public unless the court decides to conduct
them in camera in order to maintain public order or public morals. In all cases, judgements shall be
pronounced at a public hearing.”

Court of Cassation (criminal cases), appeal No. 257, judicial year 47, 9 January 1930, Technical Bureau
1, pt. 1, p. 417.

This article provides that: “Judges are independent, may not be removed from office, are subject to no
authority other than the law, and are equal in rights and duties. The conditions and procedures for their
appointment, secondment and retirement shall be governed by law, which shall also regulate their
disciplinary accountability. They may not be fully or partially seconded except to entities specified by
law and only for the purpose of activities specified by law. In all of the above, the independence and
impartiality of judges and the judiciary must be maintained and conflicts of interest prevented. The
rights, duties and guarantees afforded to them shall be prescribed by law.”

Article 96 (1) of the Constitution provides that: “Accused persons are innocent until proven guilty in a
fair and legal trial at which their right of defence is guaranteed. The law shall regulate the appeal of
judgements passed in felonies,” while article 304 (1) of the Code of Criminal Procedure provides that:
“If the offence is not proven or not punishable by law, the court shall acquit the accused and release
him or her if detained for that offence alone.”

Court of Cassation (criminal cases), appeal No. 1619, judicial year 60, 23 February 1999, Technical
Bureau 49, pt. 1, p. 1516.

Art. 95 of the Constitution.

Court of Cassation (criminal cases), appeal No. 11551, judicial year 63, 28 February 1999, Technical
Bureau 50, pt. 1, p. 147.

Code of Criminal Procedure (Act No. 150 of 1950), art. 455.

Court of Cassation (criminal cases), appeal No. 6752, judicial year 80, 12 February 2012, Technical
Bureau 63, p. 205.
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powers such as the issuance of pretrial detention orders must be exercised by “an authority
which is independent, objective and impartial in relation to the issues dealt with.”

154. The general comment thereby sets three conditions to be met by any entity authorized
to exercise any kind of judicial function if it is to fulfil the respective international obligation,
which are that the entity should be: 1. Independent; 2. Objective; and 3. Impartial. This is
irrespective of the entity’s nomenclature, which is only logical, given the variation among
the judicial systems of countries around the world.

155. The Egyptian Government stresses that the Egyptian Public Prosecution Office and
its members meet the three conditions mentioned. Article 184 of the Egyptian Constitution
affirms in its first paragraph that “the judiciary is independent” and states in article 189 that
“the Public Prosecution Office is an integral part of the judiciary.” Under the Constitution
and the Judiciary Act, members of the Public Prosecution Office are equal with judges in
terms of rights and duties, appointment, secondment, retirement and disciplinary
accountability, all subject to the scrutiny of the Supreme Judicial Council, and are protected
against removal from office.?>3 By law, members of the Public Prosecution Office and judges
take the same oath?** and technically report to the Prosecutor General exclusively.?®® These
are conclusive signs, among others, that the Public Prosecution Office is an independent
judicial authority, in addition to which the practice to begin with is for its members at a
specific level to be appointed from the pool of judges.?%

156. The Supreme Constitutional Court has affirmed that the Public Prosecution Office
meets the above conditions, ruling that: “The presence of judicial safeguards, in particular
impartiality and independence, is mandatory in every judicial dispute .... The members of
the Public Prosecution Office satisfy beyond question these two safeguard requirements, the
Public Prosecution Office being a judicial entity surrounded with guarantees and immunities
provided for in the Judiciary Act, ... in such as way as to provide unequivocal assurance of
their independence and impartiality.”2>’

157. The Egyptian Court of Cassation asserted the same principle from the human rights
perspective in ruling that: “The constitutional judiciary has proceeded on the basis that the
impartiality of the judiciary is an element that complements its independence, as well as being
a human right and a fundamental principle of law, in that it further strengthens confidence in
the judiciary. The Public Prosecution Office exercises its functions through instituting
criminal proceedings. It also enjoys judicial independence and impartiality, working above
all - and objectively so — in the public interest.”?*® The court further asserted that the Public
Prosecution Office fulfils the two requirements of objectivity and impartiality in describing
it as “an honourable opponent entrusted with criminal proceedings and with ensuring the
legal guarantees of the accused, which are fundamental to providing confidence and
reassurance.”?%

158. In addition to the above, the mandate holders who are parties to the communication
cited grounds for their view that pretrial detention orders issued by the Egyptian Public
Prosecution Office do not satisfy the said international obligation. The first such ground is
the aforementioned general comment No. 35, which states that “a public prosecutor cannot
be considered as an officer exercising judicial power under paragraph 3.” The second ground
relates to some of the practical instances, mentioned in the communication, in which the
Human Rights Committee concluded that “public prosecutors” cannot be considered as
authorized to exercise judicial power under that paragraph for the purposes of pretrial
detention orders.
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Aurts. 186 and 189 of the Constitution; and the Judiciary Act No. 46 of 1972, as amended, arts. 44, 67
and 77 bis (2).

Judiciary Act No. 46 of 1972, as amended, art. 71.

Id. at art. 26.

Id. at arts. 45 and 57.

Supreme Constitutional Court, constitutional case No. 163, judicial year 26, 2 December 2007.

Court of Cassation, criminal appeal case No. 30639, judicial year 72, 23 April 2003, Technical Bureau
54, p. 583.

Court of Cassation, criminal appeal case No. 17448, judicial year 72, 4 April 2003, Technical Bureau
54, p. 271.
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159. Concerning the first ground, the Egyptian Government first of all emphasizes that
general comments broadly reflect a treaty committee’s understanding of treaties and
instruments and have no binding force. Furthermore, a distinction must be made between the
“Public Prosecution Office” (al-niyabah al-’ammah) and the “Public Prosecutor’s Office”
(al-id’a al-’amm). That distinction is discernible in the said general comment, which uses the
term “public prosecutor”?% in the English version, corresponding to “al-muda’i al-’amm26
in the Arabic version. It does not use “Public Prosecution Office” (al-niyabah al-’ammah) or
“Prosecutor General” (al-na’ib al- al-’amm), as the two terms are not synonymous, even if
they are so linguistically speaking. The distinction lies primarily in the contrasting
constitutional and legal nature of each of the two terms in different judicial systems on the
basis of three functions, all or some of which might be assumed by a public prosecution office
in those systems, namely: 1. The power to investigate; 2. The power to bring charges; 3. The
power to prosecute.

160. Inaccordance with the Code of Criminal Procedure, the Public Prosecution Office in
Egypt is essentially the prosecuting authority?®? or “public prosecutor”. Under the Code, the
power to bring charges was vested in an indictment chamber, a system later changed to that
of a referral magistrate?s® until it was abolished and the power was additionally vested in the
Public Prosecution Office.?64 As to the power to investigate, it was primarily assumed by a
judge and an investigating magistrate, with the Public Prosecution Office playing a
complementary role.?%

161. The Public Prosecution Office, however, has now become the main investigating
authority owing to a number of factors, specifically: its special characteristics, most notably
its indivisibility;?®® the plethora of criminal cases, which is related to population increase; the
desire to bring those cases to a swift conclusion and thus guarantee the right to a fair trial;
the shortcomings of the investigating judge system; and the permanent presence of its
members in the jurisdictions of all police divisions and stations across the country. The Public
Prosecution Office also retains the power to bring charges and to prosecute, with
investigating judges assigned to investigate in a complementary manner. The above-
mentioned article 189 of the Constitution provides the final detail, stating that the Public
Prosecution Office is responsible for “undertaking investigations, bringing charges and
prosecuting all criminal cases, except as otherwise provided by law, which shall also regulate
its other functions.”

162. Consequently, the Public Prosecution Office in Egypt is not purely a prosecuting
authority and cannot be described as a “public prosecutor”. It is an integral part of the
judiciary and has numerous powers, including the power to prosecute, in addition to the
power to investigate and the power to bring charges. It is specially provided for in the
Constitution and the law, which guarantee that, in exercising the powers afforded to it under
both, it is independent, objective and impartial. Accordingly, any pretrial detention orders
that it issues fulfil the international obligation mentioned and cannot be described as being
issued by a public prosecutor.
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Code of Criminal Procedure (Act No. 150 of 1950), as amended, art. 1; and the Judiciary Act No. 46 of
1972, art. 21.

Act No. 7 of 1962 amending provisions of the Code of Criminal Procedure, published on 17 June 1962
in al-Jaridah al-Rasmiyah (Official Gazette), No. 136.

Act No. 170 of 1981 amending provisions of the Code of Criminal Procedure, published on 4 November
1981 in al-Jaridah al-Rasmiyah (Official Gazette), No. 44 bis.

Code of Criminal Procedure (Act No. 150 of 1950), as amended, art. 199.

Court of Cassation (criminal cases), appeal No. 1160, judicial year 45, 29 November 1928, Technical
Bureau 1, pt. 1, p. 48.
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163. As to the second ground, we have looked at the practical instances cited in the joint
communication in support of the conclusion drawn by the Human Rights Committee that
“public prosecutors” cannot be considered as authorized to exercise judicial power under the
said paragraph for the purposes of pretrial detention orders. In one of those instances, namely
Tatiana Zheludkova v. Ukraine, the facts related to a suspect who had spent more than 50
days in pretrial detention from the date of his arrest without any criminal charge being laid
against him.2%” This is something unlikely to happen in the case of detention orders issued by
the Egyptian Public Prosecution Office, as such orders are issued only after suspects have
been questioned about the criminal charge against them. 268

164. Moreover, the Human Rights Committee did not deny in that instance that the public
prosecutor had satisfied — in principle and in absolute terms — the international obligation set
out in the above article 9 (3) but linked it with information provided by the State Party
concerned that, in the Committee’s view, did not establish that the State’s prosecuting entity
was “an authority which is independent, objective and impartial in relation to the issues dealt
with.”2%° The same applies in another practical instance also cited in the communication,
namely Yevgeni Reshetnikov v. Russian Federation,?’® in respect of which the Committee
based its view on the fact that the State Party had not provided sufficient information to show
that its prosecuting entity had the objectivity and impartiality for it to be considered as a
judicial authority within the meaning of article 9 (3) of the Covenant.?*

165. The opposite would be true if the State Party had been able to provide information
showing that its prosecuting entity fulfilled the requirements of objectivity, independence
and impartiality, which is what the Egyptian Government has shown above. That being so,
its prosecuting entity, in essence the Egyptian Public Prosecution Office, which exercises the
powers to investigate and bring charges in addition to the power to prosecute, is a judicial
authority within the meaning of article 9 (3) of the Covenant, thereby fulfilling the
international obligation to which reference is made.

166. On that basis, the Egyptian Government believes that the terms utilized in the joint
communication imply that, as a general rule, a public prosecutor can in no way be considered
a judicial authority under international law. This was presented as an open-and-shut case,
with no exceptions and no examination of whether any entity, be it the public prosecutor or
otherwise, meets the said conditions and is consequently deemed to fulfil the international
obligation provided for in article 9 (3) of the Covenant. All of this was applied to the Egyptian
Public Prosecution Office, albeit that it differs from a public prosecutor, as explained above.
As a result, it was divested of its capacity as an objective, independent and impartial judicial
authority, with the joint communication drawing the conclusion it did in that respect. This
speaks to a host of legal misconceptions, places an unbearable strain on the rules of
international law and lacks any objective basis. Moreover, it sows doubt and suspicion about
legal data produced from tools that are supposed to play a positive role in consolidating the
rules of international law and in widening the scope of its application.

167. Notwithstanding the aforementioned constitutional and legal status of the Egyptian
Public Prosecution Office, the Code of Criminal Procedure provides that orders to extend
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Mrs. Tatiana Zheludkova v. Ukraine, communication No. 726/1996, U.N. Doc.
CCPR/C/75/D/726/1996, (2002). See http://hrlibrary.umn.edu/undocs/726-1996.html.

Code of Criminal Procedure (Act No. 150 of 1950), art. 134.

“8.3 The State party has not provided sufficient information, showing that the procurator has the
institutional objectivity and impartiality necessary to be considered an “officer authorized to exercise
judicial power” within the meaning of article 9, paragraph 3 of the Covenant. The Committee therefore
concludes that the State party violated the author’s rights under paragraph 3 of article 9 of the Covenant.”
http://hrlibrary.umn.edu/undocs/726-1996.html.

Yevgeni Reshetnikov. v. Russian Federation, U.N. Doc. CCPR/C/95/D/1278/2004, communication No.
1278/2004, 23 March 2009, Human Rights Committee, 95th session. 16 March to 9 April 2009.
http://www.worldcourts.com/hrc/eng/decisions/2009.03.23_Reshetnikov_v_Russian_Federation.htm.
“8.2: ....The Committee notes that the State party has not provided sufficient information, showing
that the prosecutor had the institutional objectivity and impartiality necessary to be considered an
“officer authorized to exercise judicial power” within the meaning of article 9, paragraph 3, of the
Covenant. In the circumstances, the Committee concludes that the facts as submitted reveal a
violation of the author’s rights under paragraph 3 of article 9 of the Covenant.”
http://www.worldcourts.com/hrc/eng/decisions/2009.03.23_Reshetnikov_v_Russian_Federation.htm.
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pretrial detention are subject to judicial scrutiny, the aim being to increase safeguards for
accused persons with respect to pretrial detention orders specifically. This is not in order to
impose oversight on the Public Prosecution Office, which itself, as previously mentioned,
exercises oversight over others; rather, it is to ensure that there are a number of opinions on
record. The Public Prosecution Office therefore has the authority to hold individuals in
pretrial detention for 4 days only in all offences and for 15 days, renewable twice, meaning
atotal of 45 days, in the case of specific offences, namely felonies prejudicial to State security
in or outside the country, excluding terrorism offences, and felonies involving explosives and
attacks on public property.?”? In view of the seriousness of terrorist crime and the lengthy
periods of time needed to conduct detailed investigations, the Code empowers the Public
Prosecution Office to extend a 15-day detention of suspects by up to a maximum of 5
months, 27 without prejudice to their right to appeal decisions of the Public Prosecution
Office to extend their detention during and after that period before the judiciary. The Public
Prosecution Office may not otherwise extend pretrial detention, which remains within the
jurisdiction of the district judge 2 and the misdemeanours court of appeal sitting in
chambers.?™

168. The joint communication makes references to a broadening of the powers prescribed
by law for the Public Prosecution Office in general and the Supreme State Security
Prosecution in particular to issue arrest, search and seizure warrants, examine financial
records, monitor telephone conversations and websites, close buildings and summon
witnesses, all with no judicial oversight. In the light of its earlier explanation of the
constitutional and legal status of the Egyptian Public Prosecution Office, including the fact
that it is an integral part of the judiciary,?’® and its enumeration of the guarantees and
immunities associated with the members of that Office, the Egyptian Government
categorically rejects the comments made in the joint communication on those matters. Indeed,
it regards those comments as an intervention in the internal affairs of Egypt, which is
prohibited under the Charter of the United Nations,?”” and as an attack on its sovereignty,
thanks to which it has the right to regulate its authorities, including its judiciary, as it deems
appropriate to its domestic circumstances and as will fulfil its constitutional obligations
towards its citizens, foremost among them the guarantee of public rights and freedoms.

169. Underscoring its keen desire nonetheless to cooperate with the mandate holders, the
Egyptian Government would point out that, under the terms of the Constitution and Egyptian
law, seizure is a criminal penalty that the Public Prosecution Office is not empowered to
impose. Rather, it is imposed by the competent criminal court pursuant to a final criminal
judgement.?™ It would also point out that the above powers are vested in the Public
Prosecution Office in its capacity as a “judicial investigating authority” and not as an
authority empowered to bring charges or prosecute. As much is indicated by the articles that
confer upon it those powers, all of which employ the phrase “to the Public Prosecution Office
or the competent investigating authority, as the case may be ....” That phrase appears in
connection with its enjoyment of the powers of an investigating judge and of the
misdemeanours court of appeal sitting in chambers?™ and in connection with the power to
monitor and record conversations and messages received by wired, wireless and other
modern means of communication or via the Internet,? close main offices, premises, homes
and places of accommodation, and suspend websites and block them or their content.?! The
Public Prosecution Office is also empowered to freeze and prevent the disposal or
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Code of Criminal Procedure (Act No. 150 of 1950), as amended, art. 206 bis.

Code of Criminal Procedure, arts. 243 and 206 bis; Anti-Terrorism Act No. 94 of 2015, as amended,
art. 43.

Code of Criminal Procedure (Act No. 150 of 1950), as amended, arts. 142 and 202.

Id. at arts. 143 and 203.

Art. 189 of the Constitution.
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Act No. 94 of 2015, as amended, art. 39.

Anti-Terrorism Act No. 94 of 2015, as amended, art. 43.

Id. at art. 46.

Id. at art. 49.
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administration of funds or other assets and to impose travel bans,?®? to examine or access
information on accounts, deposits, trusts, safes or related transactions in its capacity as a
“judicial investigating authority”, and to hear witnesses in that same capacity.?%

170. Inthat same vein, the Constitution also confers other powers on the Public Prosecution
Office as an entity “acting on behalf of and representing the public.”?%* These include the
power to initiate or file proceedings to put a stop to or seize artistic, literary and intellectual
works or proceedings against the creators of such works?® and the power to receive reports
about violations of personal freedom, personal privacy and other public rights and freedoms
guaranteed by the Constitution and law.®

171. The joint communication makes a number of explicit references to the Supreme State
Security Prosecution and presents it as an entity that is subject to special and exceptional
rules and procedures, a notion that we also reject. Given the desire to establish the principle
of work specialization in view of its positive impact on maximizing expertise and improving
output quality, it was decided to create specialized prosecution services, attached to the
Office of the Prosecutor General, that would investigate certain offences and have, in some
cases, specific types of jurisdiction covering the entire country. One such case is the Supreme
State Security Prosecution, which is competent to investigate and handle, among others,
serious offences that undermine State security from outside and inside the country. This is in
conformity with article 12 (1) of the Judiciary Act, which establishes that the judiciary may
specialize.?®” Some comparative legal systems have recently taken the same path?® after
experiences were exchanged with the Egyptian Public Prosecution Office and that specialized
prosecution service. Neither the Supreme State Security Prosecution nor other specialized
prosecution services are considered as entities that are distinct or separate from the structure
of the Public Prosecution Office and none of the provisions applicable to them are any
different to the provisions, rules and regulations to which the Public Prosecution Office is
subject. Its specific area of specialization notwithstanding, it remains subordinate to the
Office of the Prosecutor General.

172.  The joint communication makes claims about the rules, conditions and justifications
pertaining to pretrial detention in Egyptian legislation, describing them as being ill-defined
and routinely applied and stating that the law permits the Public Prosecution Office to detains
suspects for a period of 150 days. Concerning those claims, the Egyptian Government would
point out that the promulgation of Act No. 145 of 2006%° marked a far-reaching qualitative
shift in the legal regulation of pretrial detention, as it comprehensively reworked the rules
governing the matter. The law covers the conditions to be met for the issuance of a pretrial
detention order, which cannot take place until after any present suspects have been questioned
if the offence is a felony or a misdemeanour punishable by imprisonment for a term of up to
1 year and there is sufficient evidence of the offence. It also identifies the situations in which
such an order may be issued.?®® The law sets maximum limits for the period of pretrial
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Id. at art. 47; Code of Criminal Procedure (Act No. 150 of 1950), as amended, arts. 208 bis (a), 208
bis (b) and 208 bis (c).

Art. 208 of the Code of Criminal Procedure (Act No. 150 of 1950), as amended.

Court of Cassation (criminal cases), appeal No. 11246, judicial year 84, 8 December 2014, Technical
Bureau 65, p. 949; appeal No. 43799, judicial year 77, 17 January 2009, Technical Bureau 60, p.52;
appeal No. 31343, judicial year 77, 3 February 2008, Technical Bureau 59, p.100; appeal No. 13196,
judicial year 76, 18 June 2006, Technical Bureau 57, p. 636.

Art. 67 of the Constitution.

Art. 99 of the Constitution.

Article 12 of the Judiciary Act No. 12 of 1972 provides that: “Judges may specialize after a minimum
of four years has elapsed since they were appointed to their position. The specialization system shall
apply to justices and to judges in respect of whom eight years have elapsed since their appointment.”
https://www.gouvernement.fr/le-parquet-national-anti-terroriste-est-cree.

Act No. 145 of 2006 amending provisions of the Code of Criminal Procedure (Act No. 150 of 1950),
which was promulgated on 15 July 2006, published on 27 July 2006 in al-Jaridah al-Rasmiyah (Official
Gazette), No. 30, and took effect as from 28 July 2006.

Article 134 of the Code of Criminal Procedure provides that: “The investigating judge, after questioning
the suspect or in the event that the suspect has absconded, may, if the offence involves a felony or a
misdemeanour punishable by imprisonment for a term of up to 1 year and there is sufficient evidence
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detention, which may not be exceeded and which differs according to the nature and
magnitude of the offence committed. Hence, at the initial investigation stage and throughout
criminal proceedings, it is never longer than one third of the maximum custodial penalty,
which is to say never more than 6 months in the case of misdemeanours, 18 months in the
case of felonies, and 2 years if the penalty is life imprisonment or death.

173. The law provides that pretrial detention orders must be issued by an official of a
certain rank, which is to ensure that the official has the necessary expertise for the task. It
regulates the rules and procedures for appealing pretrial detention orders and also requires
the Public Prosecution Office to publish judgements of acquittal and decisions not to initiate
criminal proceedings in the Official Gazette, at State expense, in order to exonerate former
suspects, who are assured of financial compensation for any period that they may have spent
in pretrial detention. It establishes alternatives to pretrial detention orders so as to minimize
instances in which they are issued and replace them with such other measures as requiring
suspects not to leave their home or domicile or to report in person to a main police station at
set times, or prohibiting them from frequenting specific places. The Anti-Terrorism Act sets
out similar measures in line with the nature of terrorist crime,?! including a requirement to
participate in rehabilitation courses.

174. As revealed by judicial investigations, the major terrorists incidents seen in Egypt,
some of which were described earlier, involved a great deal of complexity, a great many
suspects whose relationships intertwined both at home and abroad, and a great variety and
amount of anecdotal and technical evidence. The initial investigation and criminal
prosecution stages were therefore conducted over lengthy periods, guaranteeing a fair
criminal trial at which all suspects had the opportunity to examine and refute the evidence
against them and defence and prosecution witnesses — amounting in one case to over 800
individuals — were heard, while also guaranteeing that the accused attended trial and, in view
of the danger they might pose, did not flee as soon as they were released. Taking all those
considerations into account, Act No. 83 of 20132°2 was promulgated and permits the Court
of Cassation and the court of committal — not the Public Prosecution Office — in cases where
a suspect has already been sentenced to death or to life imprisonment, to order that the suspect
be detained as a precaution for a period of 45 days, which may be renewed without
compliance with the periods stipulated and is known as detention pending criminal trial.

175. The Prisons Regulation Act guarantees a number of rights and freedoms to persons in
pretrial detention, taking into account their fundamental rights and legal status. Accordingly,
they must be segregated from other prisoners and may be permitted to stay in a furnished
room at their own expense.?® They are entitled to wear their own clothes, as opposed to
prison clothing,?** and may bring in their own food from outside the prison or purchase food
from the prison at the set price.?®® Their employment is prohibited?® and they may not be
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of the offence, order the pretrial detention of the suspect where any of the following cases or grounds
apply:

@) The offence is a flagrante delicto case;

(b) It is feared that the suspect will abscond;

(c) It is feared that the investigation will be damaged, either by the victim or witnesses
being influenced, by evidence or material proof being tampered with, or by an agreement being reached
with the other offenders to change or obscure the facts;

(d) It is considered necessary to prevent any grave breach of security or public order that might
arise, given the magnitude of the offence.”

Anti-Terrorism Act No. 94 of 2015, as amended, art. 37.

Act No. 83 of 2013 amending provisions of the Code of Criminal Procedure (Act No. 150 of 1950),
which was promulgated on 23 September 2013 and took effect on 24 September 2013, al-Jaridah al-
Rasmiyah (Official Gazette), No. 38 bis (a).

Prisons Regulation Act No. 396 of 1956, as amended, art. 14.

Id. at art. 15.

Id. at art. 16.

Id. at art. 24.
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contacted by officials without written permission from the competent investigating
authority.?%’

176. The joint communication includes claims that appeals against pretrial detention orders
issued by the Supreme State Security Prosecution depend on the latter’s approval and that
this is a conflict of interest and blocks the path to justice for detainees by preventing them
from accessing their right to a judicial review. These claims are refuted on two counts. The
first is that the Public Prosecution Office has no particular interest in detaining any suspect,
it being an honourable opponent in criminal proceedings, as explained earlier. Its sole aim is
the truth and the public interest.?®® In principle, therefore, the said conflict of interest is
unlikely to occur.

177. The second count is that the Code of Criminal Procedure regulates the right of accused
persons to appeal against a pretrial detention order against them and the procedures to be
followed in that event. Those procedures include no requirement for the Public Prosecution
Office to approve such appeals,?®® which are filed with the registry of the court.3® They do,
however, require that such appeals be presented to the court promptly and be decided
promptly so as to provide the greatest possible opportunity for the suspect’s release. The
decision must be given within 48 hours from the date when the appeal was filed, failing which
the suspect must be released.** The law also permits suspects to file a new appeal every 30
days if their earlier appeal was dismissed. The Anti-Terrorism Act regulates this same matter,
requiring a decision on an appeal within three days, failing which the suspect must be
released.3%

178. In contrast, the law entitles the Public Prosecution Office to appeal against an order
for the release of a suspect within 24 hours from the date when the order was issued,3*® which
is to ensure that the order can be promptly enforced. The law also requires the court to give
a decision on such an appeal within three days from the date when it was filed, failing which
the suspect must be released.3%

179. As to the claims made in the joint communication concerning the practices of
evidence-gathering entities and the Public Prosecution Office, the Government asserts in
principle that none of those claims has any factual basis; they are typically generalized,
uninformed and without any of the basic strands that would make it possible to trace the
alleged facts and say whether they are true. The Government is unable to reply in full unless
information and facts substantiating the claims are supplied. It requests the mandate holders
who are parties to the communication to provide the information and details that they
indicated were available to them, including the names of persons subjected to those practices
and the time and place of their occurrence, so that a reply based on objective and factual
grounds can be made. Until then, the Government continues to set no store by such claims.
Out of its sincere and profound desire to engage positively with mandate holders, however,
it will nonetheless set out some of the legal and practical parameters that prove the falsity of
those claims.
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Id. at art. 79; Code of Criminal Procedure (Act No. 150 of 1950), art. 140.

Court of Cassation (criminal cases), appeal No. 17448, judicial year 72, 4 February 2002, Technical
Bureau 54, p. 271.

Article 164 of the Code of Criminal Procedure, which provides that: “The Public Prosecution Office
alone may appeal against an order referring to the district court a matter deemed to be a misdemeanour
or a contravention under articles 155 and 156 hereof. Similarly, it alone may appeal against an order
for the temporary release of a suspect in a felony who is in pretrial detention. Suspects may appeal
against orders to place them in pretrial detention or to extend such detention.”

Aurt. 165 of the Code of Criminal Procedure (Act No. 150 of 1950), as amended.

Article 167 of the Code of Criminal Procedure, which provides that: “... In all cases, decisions on
appeals against a pretrial detention, extension or temporary release order must be given within 48
hours from the date when the appeal was filed, failing which the suspect shall be released. One or
more of the competent divisions of the court of first instance or of the criminal court shall be
competent to hear appeals against the pretrial detention or temporary release orders referred to in this
article. Decisions rendered in chambers shall be final in all cases.”

Anti-Terrorism Act No. 94 of 2015, as amended, art. 22.

Code of Criminal Procedure (Act No. 150 of 1950), as amended, art. 166.

Id. at art. 168.
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180. The joint communication claims that the Supreme State Security Prosecution conducts
its questioning after detainees are forcibly disappeared or while they are being held
incommunicado; that detainees are subjected to torture; that investigators inveigle suspects
into making confessions and use promises to that end; and that suspects are kept blindfolded
until after the questioning has ended. These are purely allegations. They bear no relation to
reality and the mandate holders who are parties to the joint communication have provided
nothing to substantiate them. They are refuted on two counts. The first is that such actions
are incompatible with the obligations of members of the Public Prosecution Office, the most

obvious of which are impartiality and integrity3% and respect for the rights of accused persons.

The Public Prosecution Office is furthermore responsible for investigating instances of
torture and other forms of abuse, both physical and verbal. It is also obliged to hear the
testimony of those accused in such instances and to take verification measures, such as
arranging medical examinations at the Department of Forensic Medicine, hearing witnesses
and checking surveillance cameras. This is borne out by the records of investigations
conducted by the Public Prosecution Office as an entity that, in the words of the Court of
Cassation, can be “fundamentally trusted not to influence the accused.”3%

181. It is, moreover, prohibited for members of the Public Prosecution Office to inveigle
suspects into making statements or confessions®” or to use other means of influencing
suspects under questioning, such as narcotic drugs,3® hypnosis®® or lie detectors.3!® Any
such action invalidates the questioning and responsibility will lie with the person who carried
out the action.

182. Members of the Public Prosecution Office are furthermore required not to cease their
investigations when a confession is made, even if the confession conforms with the
requirements and rules. Instead, they must examine other evidence after the suspect has
confessed®!! in order to verify the confession, as the confession in itself is not, in principle,
deemed to be conclusive evidence of the commission of the offence. As with any other
element of proof, moreover, the trial court is entirely free to evaluate the veracity of a
confession, its evidentiary value and the truth of any suspect’s claim that his or her confession
was extracted by coercion.32

183. Further to all of the above, the Court of Cassation, as the country’s highest criminal
court, is extremely rigorous and cautious in dealing with confessions. It has therefore laid
down conditions in that regard, which are that a confession must be “relevant to the
commission of an offence, explicit and clear so as not to lend itself to interpretation, and be
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Article 148 of the Judicial Directives for the Public Prosecution Office provides that: “Members of the
Public Prosecution Office shall dress in judge’s attire when conducting an investigation, thereby
conveying their neutrality in seeking the truth wherever it lies, whether in respect of the accused it leads
to evidence or denial of the charge levelled.” Article 149 of the Judicial Directives provides that:
“Members of the Public Prosecution Office shall ensure that they are not subject to influence of any
kind concerning the incident they are investigating and shall conduct the investigation on the basis of
having no prior knowledge of the incident. They may not hear any accounts of the incident other than
in the investigation session or allow anything disseminated or aired by the media about the incident to
influence their perception of the course of events or to take the investigation in a specific direction as a
result of that perception.”

Court of Cassation (criminal cases), appeal No. 17448, judicial year 72, 4 February 2003, Technical
Bureau 54, p. 271.

Article 161 of the Judicial Directives for the Public Prosecution Office provides that: “No investigator
may promise anything to suspects, such as a reduction of sentence, or attempt to entrap them through
questions put to them or by alluding to falsehoods, such as claiming that another suspect has confessed
or that others have testified against them, in order to obtain a confession to an offence.”

Judicial Directives for the Public Prosecution Office, art. 218.

Id. at art. 219.

Id. at art. 220.

Article 217 of the Judicial Directives for the Public Prosecution Office provides that: “If suspects
confess in the investigation to the charge against them, the confession does not suffice; rather, the
investigator must seek evidence in support of the confession, as the confession is simply evidence that
may be examined in the same way as other prosecutorial evidence.”

Court of Cassation (criminal cases), appeal No. 2009, judicial year 34, 4 April 1965, Technical Bureau
16, pt. 2, p. 430; appeal No. 311, judicial year 48, 12 June 1978, Technical Bureau 29, pt. 1, p. 619.
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made freely, distinctly and voluntarily in order for it to be valid. The assessment of a
confession’s evidentiary value is subject to the principle of judicial decision-making.3%!
Accordingly, the court invalidates any confession proven to have been the result of any form
of coercion,®# it being one of its firmly established principles that a confession, if it is to be
relied upon, must be made voluntarily and of free will.35 A court’s failure to apply this
principle and respond to the defence of the person concerned provides legal justification for
an appeal against judgement.3® The court also invalidates confessions resulting from
coercion, even if evidence produced from the confession is true and consistent with other
legitimate evidence in the proceedings. Procedural legitimacy therefore prevails, even if it
leads to impunity for the offender.3!

184. On the basis of the foregoing, the Egyptian Government calls on the mandate holders
to provide more detailed information about the claims made in the joint communication,
including the names of suspects who were subjected to those measures, the time and place of
their occurrence, and figures for cases involving those suspects, so that a full reply to them
can be given. In the interim, none of those claims are accepted. In purely practical terms,
however, it is of no benefit to the Public Prosecution Office to engage in those alleged tactics,
as the outcome would be for the trial court, and thereafter the Court of Cassation, in
accordance with the afore-mentioned legal principles, to invalidate any confession extracted
under questioning by the Public Prosecution Office in such circumstances. It obviously does
not seek that outcome, which is what disproves those claims.

185. In implementation of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, and in line with paragraph 13 of general comment No.
20 adopted by the Human Rights Council concerned with monitoring the implementation of
the International Covenant on Civil and Political Rights by its States Parties, article 54 of the
Constitution of 2014 affirms that any statement proven to have been made by a detainee
under pressure or threat of torture, intimidation, coercion, physical or mental harm or threat
is deemed invalid and has no effect, as was already provided in article 302 of the Code of
Criminal Procedure. The constitutional and legal principles and safeguards guaranteeing the
prohibition of torture and ensuring that incidents involving torture are investigated, with
perpetrators held accountable, were set out by the Government in its most recent periodic
report to the Committee against Torture.

186. Generally speaking, the Government asserts that individual wrongdoings that may
occur in no way reflect either its policy or its stand against them, as is confirmed by the
numerous investigations and criminal prosecutions of police officers conducted between 1
January 2014 and 10 April 2019. Involving 30 incidents of torture, 66 incidents of use of
force and 215 incidents of abuse, these investigations and criminal prosecutions resulted in
70 convictions and 156 cases closed, with 85 cases still pending. During that same period, a
number of disciplinary trials of police officers were also conducted, either in connection with
practices on the part of the officers concerned that did not amount to torture or any other form
of abuse, or subsequent to criminal convictions. There were 344 such trials in all, resulting
in 207 disciplinary convictions.
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Court of Cassation (criminal cases), appeal No. 17448, judicial year 72, 4 April 2003, Technical Bureau
54, p. 271.

Court of Cassation (criminal cases), appeal No. 30639, judicial year 72, 23 April 2003; appeal No.
18753, judicial year 65, session of 15 December 1998, in which the court ruled that: “Confessions
extracted by coercion are invalid and should not be relied upon in convictions, even if the evidence

produced from such a confession is true and consistent with other legitimate evidence in the proceedings.

Procedural legitimacy therefore prevails, even if it leads to impunity for the offender, which is because
higher considerations elevated by the Constitution and law are at play.”

Court of Cassation (criminal cases), appeal No. 23449, judicial year 71, 5 February 2002, Technical
Bureau 53, p. 224; appeal No. 30639, judicial year 72, 23 April 2003, Technical Bureau 54, p. 583.
Court of Cassation (criminal cases), appeal No. 18753, judicial year 65, 15 December 1998, Technical
Bureau 49, pt. 1, p. 1456; appeal No. 30639, judicial year 72, 23 April 2003, Technical Bureau 54, p.
583; appeal No. 23449, judicial year 71, 5 February 2002, Technical Bureau 53, p. 224; appeal No.
4923, judicial year 78, 7 April 2009, Technical Bureau 60, p. 201.

Court of Cassation (criminal cases), appeal No. 18753, judicial year 65, 15 December 1998, Technical
Bureau 49, pt. 1, p. 1456.
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187. The joint communication includes claims that the Supreme State Security Prosecution
questions suspects without confronting them with the charges against them or informing them
of their rights before and during the investigation. These claims, too, bear no relation to
reality, as is evidenced by the records of investigations conducted by the Public Prosecution
Office. Any investigation conducted by the latter must at the outset include a statement
setting out the charges levelled against suspects, the basis for incrimination, and information
as to whether the suspects confirm or deny the charges after being questioned about them,
whether they have been advised as to the entity that is conducting the investigation, and
whether they have been asked about their defence counsel and any defence witnesses. All
these are prerequisites laid down by the Court of Cassation for a suspect’s confession to be
valid.3!® The Government recalls that article 123 (1) of the Code of Criminal Procedure
requires investigators to verify the identity of suspects and then inform them of the charge
against them and make a record of their statements.3° The Court of Cassation has even stated
on occasion that investigators should inform suspects as to their status before an investigation
begins, albeit that this is not an explicit legal requirement except in the case of law
enforcement officers, in accordance with article 24 bis of the Code of Criminal Procedure,.3%
It has also invalidated an investigation where the Public Prosecution Office failed to carry
out that procedure.3?

188. The joint communication claims that questioning by the Supreme State Security
Prosecution typically lasts between 2 and 5 hours but can last up to 18 hours. The Government
recalls, however, the repeated rulings of the Court of Cassation to invalidate any questioning
continued over a long period, together with any evidence produced from it, on the grounds
that the interrogator loses the ability to make choices and focus. The court’s conclusion in
such cases is that the suspect is not being questioned willingly and free of all influence,3?
stressing that lengthy questioning of a suspect constitutes coercion if the suspect denies the
charge and the investigator deliberately prolongs the investigation period so as to exhaust the
suspect and obtain a confession.3? Consequently, in addition to the fact that the above are
simply claims unsubstantiated by the mandate holders, the Government affirms — without
accepting those claims — that the Public Prosecution Office would accomplish nothing in
practice by taking that approach in its questioning. Were it to do so, the court would invalidate
the questioning and all evidence that it yielded, bearing in mind especially that the time when
an investigation starts is among the key details recorded in all investigation reports. The aim
of the Public Prosecution Office is plainly not to achieve that outcome.
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Court of Cassation (criminal cases), appeal No. 17448, judicial year 72, 4 April 2003, Technical Bureau
54, p. 271.

Article 123 (1) provides that: “When suspects attend an investigation for the first time, the investigator
shall verify their identity and then inform them of the charge against them and make a record of their
statements.”

This article provides that: “Law enforcement officers, their subordinates and public officials shall show
proof of their identities and positions when performing any activity or procedure stipulated by law.”
Court of Cassation (criminal cases), appeal No. 30639, judicial year 72, 23 April 2003, Technical
Bureau 54, p. 583. In this case, the court stated that: “The law does not oblige an investigator to inform
a suspect that the Public Prosecution Office is the one conducting the investigation. In the current case,
however, and in view of the circumstances surrounding it, the investigator — at the outset of the
investigation at the Administrative Control Authority, which was long after the first suspect had been
arrested and kept on the Authority’s premises without being interviewed — should have disclosed his
identity to the suspect to drive home the principle that the Public Prosecution Office is impartial and
feel assured that nothing could influence his will. The investigator should also have heard any
statements that the suspect wished to make, regardless of whether or not they were true. First and
foremost, the matter of these statements is at the discretion of the Public Prosecution Office and
thereafter the trial court insofar as they confirm that the Public Prosecution Office seeks only to protect
the rights and freedoms of suspects and the public alike.” See also appeal No. 2009, judicial year 34, 4
May 1965, Technical Bureau 16, pt. 2, p. 430.

Court of Cassation (criminal cases), appeal No. 5583, judicial year 55, session of 19 February 1986;
appeal No. 3006, judicial year 62, session of 23 January 1994; appeal No. 30639, judicial year 72, 23
April 2003, Technical Bureau 54, p. 583.

Court of Cassation (criminal cases), appeal No. 30639, judicial year 72, 23 April 2003, Technical
Bureau 54, p. 583.
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189. The joint communication claims that the Supreme State Security Prosecution does not
systematically allow lawyers to communicate with suspects before investigations begin; that
it does not allow lawyers to be present with suspects in the interview room; that it cites fear
of losing evidence as a pretext for making an exception to the rule that lawyers should attend
questioning; that it does not ask suspects if they wish to call a lawyer; that investigations are
conducted in the presence of an appointed lawyer as a procedural formality only, despite
objections by the defendant; that such lawyers have later proved to be ineffective in
protecting the interests of the suspects whom they represented; that prosecutors hold informal
chats with suspects in the absence of lawyers; and that defendants are given insufficient
opportunity to prepare a defence. For its part, the Egyptian Government flatly rejects these
claims and calls on the mandate holders to provide the names of suspects who were subjected
to such measures and the figures for cases in which they were involved so that a full reply
can be given. It also calls on them to name the lawyers who were present at investigations of
suspects so that it can take necessary legal and judicial action accordingly.

190. The Government meanwhile affirms that the right to a defence and the right to the
assistance of a lawyer are guaranteed under articles 54 and 98 of the Constitution.3?* The
Public Prosecution Office, and thereafter the court, must appoint a lawyer for suspects who
have none.3® In that same vein, suspects and their lawyers are entitled to request any
investigative measure that might serve to establish the suspect’s innocence, such as calling
witnesses or experts, conducting tests and making oral or written submissions. Under articles
124 and 125 of the Code of Criminal Procedure, it is prohibited to question or confront
suspects with respect to criminal matters until after their lawyer, if they have one, has been
invited to attend. If a suspect has no lawyer, or if his or her lawyer fails to attend after being
invited to do so, the investigator must appoint a lawyer for the suspect. The lawyer must be
permitted to examine the case file on the day preceding the questioning or confrontation.
Under no circumstances may accused persons be separated from the lawyer present with them
during the investigation. Suspects placed in pretrial detention retain this right, even if the
competent investigating authority orders that the suspect should not communicate with third
parties, as defence counsel is excepted from such order.3?

191. In terms of practice, prosecutors are bound to enable fully the right to a defence,3%
while for its part, the Court of Cassation, in the event that any right of defence is violated,
will make a ruling of invalidation as a direct consequence of the violation.3?® It will also deem
all evidence produced in the process to be null and void and invalidate any confessions made
by accused persons without their lawyer present, including where they have no lawyer
because the Public Prosecution Office has failed to appoint one for them.3?® Concerning the
exception provided for in article 124 of the Code of Criminal Procedure, pursuant to which
questioning in the absence of a lawyer is permitted if it is feared that evidence will be lost,
the Court of Cassation has frequently ruled that this exception is not at the absolute discretion
of the Public Prosecution Office but depends on the trial court with oversight of the matter.3%
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Article 98 of the Constitution provides that: “The right of defence in person or by proxy is guaranteed.
The independence of the legal profession and the protection of its rights constitute safeguards for the
right of defence. Persons who are financially incapacitated shall, by law, be guaranteed means of
recourse to justice and of defending their rights.”

Article 54 of the Constitution provides that: “In no case may a suspect be prosecuted for offences where
detention is permitted unless an authorized or appointed lawyer is present.”

Article 141 of the Code of Criminal Procedure provides that: “In all instances with respect to cases that
they are appointed to investigate, the Public Prosecution Office and the investigating judge may order
that detained suspects should have no contact with other detainees and receive no visitors, without
prejudice to the right of accused persons to communicate at all times with their defence counsel with
no third party present.”

Judicial Directives for the Public Prosecution Office, arts. 221, 222 and 228.

Court of Cassation (criminal cases), appeal No. 8322, judicial year 75, 16 May 2006, Technical Bureau
57, p. 628.

Court of Cassation (criminal cases), appeal No. 9651, judicial year 79, 3 February 2010.

Court of Cassation (criminal cases), appeal No. 31330, judicial year 83, 5 May 2015; appeal No. 8842,
judicial year 81, 5 May 2013; appeal No. 6405, judicial year 80, 22 January 2012; appeal No. 4649,
judicial year 61, 24 December 1992, Technical Bureau 43, pt. 1, p. 1216; appeal No. 54, judicial year
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In addition to it being an exception, the Supreme Constitutional Court has ruled that
exceptions may not be broadened under any circumstances. 33!

192. The right to the assistance of a lawyer who attends questioning or confrontation
revolves around its justification, which, as the Court of Cassation has ruled, is to “reassure
accused persons and protect the freedom to defend themselves.””%*? If suspects deny a charge
against them, that justification no longer exists. 32 The same is true if the competent
investigating authority does not act to confront suspects with evidence. Article 124 of the
Code of Criminal Procedure therefore states that a lawyer must be invited to attend when a
suspect is to be questioned or confronted with other suspects or witnesses. As the entity
concerned with enforcing current law, the Public Prosecution Office is required to invite a
lawyer to attend only in those circumstances and not, for instance, in cases where suspects
are asked in person about a charge against them before they are questioned. If, in that process,
the suspects are exonerated and the offence is not one that needs to be investigated, they may
be let go without being questioned at all. All these are factors to be assessed.

193. In order to ensure, however, that the right to a defence is fully enabled, the
Government has recently presented a bill amending provisions of the current Code of
Criminal Procedure to the House of Representatives. The aim of the amendment is to give
effect to some of the new constitutional obligations and accomplish a leap forward in the
handling of criminal matters by expanding the rights and powers of defence throughout the
evidence-gathering, initial investigation and criminal prosecution stages, by regulating the
protection of witnesses and victims, and by regulating remote proceedings.

194. As to the claims made in the joint communication that the relevant Egyptian
legislation contains no additional guarantees for the representation of child suspects while
they are being investigated, the Government would point out that the Constitution deals with
the handling of criminal matters involving children by laying down rules for punishment and
establishing procedural safeguards so that children can be prosecuted fairly and effectively.33
The Children’s Act provides that any one under 18 years of age at the time of committing an
offence is deemed to be a child,3¥ in line with the relevant binding international conventions.
The law sets the age of criminal responsibility for children at 12 years®3® and prohibits the
imposition of criminal penalties on children aged over 12 and below 15, who are liable to a
disciplinary measure.®¥" It is also prohibited to impose sentences of death, life imprisonment
or rigorous imprisonment on children aged over 15 and below 18.3%

195. Interms of procedure, it is prohibited to hold a child suspect aged under 15 in pretrial
detention.®* In order to avoid any potentially adverse consequences for children as a result
of them being thrown into prison and mixing with hardened criminals as they go through the
correctional and deterrence processes, it is prohibited by law to mix children with adults in
places where they are detained or imprisoned.3%° The law also provides for a children’s court
with exceptional jurisdiction, as a general rule, over the criminal prosecution of children.34
It further provides that the composition of the children’s court must include two child experts
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60, 15 January 1991, Technical Bureau 42, pt. 1, p. 67; appeal No. 702, judicial year 58, 12 May 1988,
Technical Bureau 39, pt. 1, p. 712.

Supreme Constitutional Court, constitutional case No. 76, judicial year 29, 1 October 2007, Technical
Bureau 12, pt. 1, p. 656.

Court of Cassation (criminal cases), appeal No. 5762, judicial year 82, 1 December 2013, Technical
Bureau 64, p. 1009.

Court of Cassation (criminal cases), appeal No. 12795, judicial year 80, 25 July 2011.

Article 80 of the Constitution provides in its fifth paragraph that: “The State shall be required to
establish a justice system for child victims and witnesses. No child may be held criminally responsible
or be detained except in accordance with the law and for the period specified therein. Children shall be
provided with legal assistance and detained in appropriate locations separate from those where adults
are detained.”

Art. 80, para. 1, of the Constitution; Children’s Act No. 12 of 1996, as amended, art. 95.

Id. at art. 94.

Id. at art. 101.

Id. atart. 111.

Id. at art. 119.

Id. atart. 112.

Id. at art. 122.
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who express their opinion on the circumstances driving the commission of the offence.®*? As
a social protection measure, children’s trials are also exempted by law from the general rule
that trials should be conducted in public.®* Civil actions before the children’s court are
prohibited.3** In terms of practice, the Advisor to the Prosecutor General, in his decision No.
85 of 2020, established a child protection office at the Public Prosecution Office and defined
its functions, which include reviewing legal cases in which children are parties, taking child
protection measures in instances where a child is vulnerable to violence, danger or neglect,
and inspecting care homes, training and rehabilitation centres and correctional institutions.

196. A quick run-through of a number of comparative legal systems, to the extent that the
reply permits, confirms that the Egyptian legal system is largely balanced in its handling of
criminal matters involving children. Some systems make exceptions to the age of criminal
responsibility in the event of serious offences, such as terrorism offences, being committed,
as is the case in China, Kazakhstan, Malaysia and Viet Nam. In Germany, children over 16
years of age may be prosecuted in terrorism cases before the State security courts. In France,
judges may deny to children of that age in such cases any of the lighter sentences normally
prescribed for children.®* In Belgium, 16-year-olds charged in such cases may be referred to
adult criminal courts, be prosecuted under adult criminal laws and be given criminal
sentences, apart from life imprisonment.34¢

197. Inthe United Kingdom, the main law on terrorism, namely the Terrorism Act 2000,
makes no exceptions in the application of its provisions to children. It therefore applies to
any child over the age of 10. Children can also be prosecuted before the Crown Courts in
numerous instances, including for murder or for possession or distribution of legally
proscribed weapons or munitions,3# or if the magistrate’s court decides that it has no
jurisdiction because the offence with which a child is charged is classified as a serious offence,
which includes terrorism offences,®®° or if a child is charged with an offence defined in
section 224 of the Criminal Justice Act of 2003, which include terrorism offences, or
contributes in any form to the commission of, or attempts to commit, such offences. Where
the Crown Court convicts a child for having committed a serious offence, it may sentence
the child to detention for life if it believes that his or her release would pose a significant risk
to the public.3%°

198. Concerning the claims made in the joint communication that the Supreme State
Security Prosecution questions children without a lawyer present and without asking them if
they wish their lawyers to attend, the Government refers to what is said in earlier paragraphs
about fully empowering the right to a defence and the commitment of the Public Prosecution
Office on that score, and about the consequences of derogating from the right to a defence.
All guarantees mentioned in those paragraphs apply to children.

199. Moreover, in response to the relevant international instruments, the Children’s Act
includes a special provision guaranteeing the right to legal assistance and requiring the Public
Prosecution Office, or the court, to appoint a lawyer at the investigation and trial stages for
children accused of committing a misdemeanour or a felony.35* This provision establishes
two additional guarantees for the representation of accused children while under
investigation. The first guarantee is that the right to a defence must be accessible to children
in all investigation procedures and not only in the situations of questioning and confrontation
provided for in the Code of Criminal Procedure. The second guarantee is that the provision
does not include the exception, covered in article 124 of the Code of Criminal Procedure and
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https://www.oijj.org/sites/default/files/en_regional_report.pdf.
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&table_name=loi&cn=
1965040803.

http://www.legislation.gov.uk/ukpga/2000/11/contents.

Firearms Act 1968, under sect. 5 or 51A.

Magistrates’ Court Act 1980, sect. 24.
https://www.sentencingcouncil.org.uk/about-sentencing/young-people-and-sentencing/types-of-
sentencesfor-young-people/.

Children’s Act No. 12 of 1996, as amended, art. 25.
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mentioned in the joint communication, whereby questioning in the absence of a defence
lawyer is permitted if loss of evidence is feared. Despite that exception, the matter is not at
the absolute discretion of the Public Prosecution Office but depends on the trial court with
oversight thereof.35? It may, however, be given effect as soon as the child is brought under
investigation. In all cases where a child has no lawyer, the Public Prosecution Office or the
competent court must appoint one, in accordance with the rules on appointment set out in the
Code of Criminal Procedure.

200. Concerning the remark in the joint communication that children may be detained
under the Anti-Terrorism Act for 28 days without their parents being informed of their
detention, the Government refers to the information presented in section | of this reply
concerning the safeguards established with respect to pre-charge detention under the Anti-
Terrorism Act. Those safeguards include the right of persons in pre-charge detention to
contact relatives whom they wish to inform about their detention. Such persons may also
seek the assistance of a defence lawyer.35® In addition to what has already been said about
comparative legal systems in this regard, the Government would point out that, under French
law, for example, the detention period for children over 13 years of age who are accused in
terrorism cases may be extended to 48 hours. If an adult participates in a terrorism offence
with a child over 16 years of age, that period may be extended to 96 hours.%*

201. As to the claims in the joint communication to the effect that the Public Prosecution
Office is increasingly exercising its powers of arrest, search and pretrial detention and using
the latter as a punitive measure, the Government requests the mandate holders who are parties
to the joint communication to cite specific instances to inform those claims so that the truth
can be ascertained and a satisfactory reply formulated. In the interim, the Government simply
refers to the information stated in this reply that the Code of Criminal Procedure empowers
the Public Prosecution Office, as a rule, to hold accused persons in pretrial detention for four
days only and that orders to extend the detention period are subject to scrutiny by the judiciary,
which is to say that they remain within the jurisdiction of the district judge®® and the
misdemeanours court of appeal sitting in chambers.3%¢

202. The joint communication claims that detainees are unable to appeal against pretrial
detention orders because they are not informed of the charges against them. This is both
purely theoretical and legally incorrect, as to be informed of charges is not an appeal
procedure in the first place. Accused persons may appeal against their detention orders, even
if they have not been informed of the charges. Those claims are disproved in practice by the
fact that a pretrial detention order cannot be issued until after the accused has been questioned.
At the start of that questioning, the Public Prosecution Office is required to inform accused
persons of the charges against them and of the sentence they carry. Accused persons can
therefore be certain of the charges against them, failing which they cannot in any case be held
in pretrial detention.

203. Offering further guarantees, article 130 of the Code of Criminal Procedure provides
that pretrial detainees must be informed of the reasons for their arrest or detention.®’ Article
136 of the same Code states that the detention order must include vital details, such as the
offence allegedly committed by the accused, the prescribed penalty for the offence and the

352 Court of Cassation (criminal cases), appeal No. 4649, judicial year 61, 24 December 1992, Technical
Bureau 43, pt. 1, p. 1216; appeal No. 54, judicial year 60, 15 January 1991, Technical Bureau 42, pt.
1, p. 67.

353 Anti-Terrorism Act No. 94 of 2015, as amended, art. 41.

354 https://www.oijj.org/sites/default/files/en_regional_report.pdf.

355 Code of Criminal Procedure (Act No. 150 of 1950), as amended, arts. 142 and 202.

356 1d. at arts. 143 and 203.

37 This article provides that: “Anyone arrested or in pretrial detention shall be immediately informed of
the reasons for their arrest or detention. Such persons shall have the right to contact anyone whom they
wish to inform of what has occurred and the right to seek the assistance of a lawyer. They must be
promptly informed of the charges against them.”
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VII.

reasons on which the detention order is based. The same applies to an order to extend the
detention,®8 thereby establishing that those claims are untrue.

204. The joint communication claims that the average period of pretrial detention amounts
to 345 days; that in some cases it has lasted for 1,263 days; that available statistics
demonstrate that the Supreme State Security Prosecution seldom accepts requests to appeal
its detention orders; and that, between December 2018 and September 2019, the Supreme
State Security Prosecution accepted no requests to appeal detention orders. In reply, the
Government simply requests the mandate holders who are parties to the joint communication
to provide the data, information and statistics on which those claims are based and which, in
view of the above-mentioned figures, appear to be available to them. The Government is
meanwhile unable to follow up on the claims and shed light on the facts.

205. The joint communication claims that suspects are being held at buildings of the
National Security Agency without being brought before the Public Prosecution Office; that
police have refused to accept reports of enforced disappearances; that the Supreme State
Security Prosecution has not investigated such reports; and that it fails to address falsification
of arrest dates by police officers. With respect to those claims, the Government affirms its
constant commitment to tackling and preventing cases of enforced disappearance and to
holding to account those responsible for any such cases. It refers to the information provided
in the periodic reports previously mentioned about constitutional and legal guarantees for
preventing persons from being subjected to enforced disappearance in any circumstance and
ensuring that cases are investigated and perpetrators held to account. It further refers to the
information also provided about the judicial application of those principles, which confirms
their de facto implementation. The Government calls on the mandate holders to provide more
detailed facts, including the names of persons subjected to the alleged procedures and figures
for the cases in which they were involved, so that a full reply can be given.

206. The Government points out that the General Directorate for Human Rights was
established at the Office of the Prosecutor General, pursuant to his decision No. 2034 of 2017.
As specified in the decision, the Directorate’s functions include examining alleged cases of
enforced disappearance so as to clarify the fate of those claimed to have been forcibly
disappeared. Investigations conducted by the Public Prosecution Office have made it clear
that all allegations of missing persons did not in fact involve cases of enforced disappearance
and that several such cases proved to be related to recruitment into terrorist groups, illegal
migration or avoidance of social situations. The investigations also established that some of
those persons were detained pending criminal proceedings, with trials now under way. The
Government further points out that freedom of movement is enshrined in the Constitution
and that it is impossible to trace the whereabouts of all citizens. In its most recent report to
the Human Rights Council, the Working Group on Enforced or Involuntary Disappearances
commended the Government on its cooperation.

207. The Government is eager to cooperate fully and continuously with the Working Group.
It responds promptly to its queries and, wherever possible, makes contact with it on the
sidelines of the sessions of the Human Rights Council. The Government also sent a
delegation to meet the Working Group on the sidelines of its 117th session in Sarajevo, in
February 2019. As a result of this cooperation, 412 cases were dropped in the period from
2015 to 12 September 2019.

Violations of the Code of Conduct in the joint communication that is the subject of
the reply and the statement issued in that connection

208. The Egyptian Government regrets the inaccuracies contained in the joint
communication and the haste with which a statement was issued, on 9 April 2020, before the
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This article provides that: “Before issuing a detention order, the investigating judge shall hear
statements from the Public Prosecution Office and the defence for the accused. The detention order
must include details of the offence allegedly committed by the accused, the prescribed penalty for such
offence, and the reasons on which the order is based. The provision of this article shall apply to orders
issued to extend pretrial detention, as provided in this Code.”
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Government’s reply had been received,®® which is a violation of the Code of Conduct for
Special Procedures Mandate Holders of the Human Rights Council adopted pursuant to the
Council’s resolution No. 5/2 on 18 June 2007. It wishes to clarify the following:

(@)  The statement was issued in disregard of the principle of “promoting a
constructive dialogue” that underpins the Code of Conduct, with the objective of promoting
and protecting human rights, and is explicitly provided for in article 13 (b) thereof in respect
of declarations on any State;

(b)  As the statement pre-empted the Government’s reply, its issuance constitutes
a glaring violation of article 13 (c), which requires mandate holders to ensure that the
concerned State is the first recipient of their conclusions and recommendations concerning
that State and is given adequate time to respond. The mandate holders did not comply with
this requirement. The communication covered an abundance of matters that call for an
appropriate and full response taking a considerable amount of time to prepare. The statement
was nonetheless hastily issued without waiting to consider the Government’s reply to the
communication. In addition, article 8 (d) of the Code provides that representatives of the
concerned State must be given the opportunity of commenting on mandate holders’
assessment and of responding to the allegations made against that State; article 6 (b) stipulates
that information provided by the State concerned must be taken into account in a
comprehensive and timely manner; and article 13 (a) provides that, while expressing their
considered views, particularly in their public statements concerning allegations of human
rights violations, mandate holders must indicate fairly what responses were given by the
concerned State, which also did not happen;

(c)  The Special Rapporteur for the promotion and protection of human rights and
fundamental freedoms while countering terrorism claimed in the statement issued on 9 April
2020 that the Egyptian Government had ignored offers made to it through the joint
communication that is the subject of this reply to help modify its legislation to better protect
human rights. The Egyptian Government, however, received the joint communication on 28
February 2020, which was after the House of Representatives, as the competent legislative
authority, had given final approval, at its session of 24 February 2020, to Bill Nos. 14 and 15
of 2020 amending provisions of the law regulating the listing of terrorist entities and terrorists
and of the anti-terrorism law. The Egyptian Government addressed a letter to the Special
Rapporteur on 8 April 2020, which was before she issued that statement. In the letter, it
explained those circumstances and stated that those laws were being amended in response to
relevant Security Council resolutions and recommendations resulting from the FATF review
of the Arab Republic of Egypt. The Special Rapporteur, however, unfortunately ignored the
Government’s letter and issued her above statement to the press;

(d)  The communication claims that over 30 million Egyptians turned out in the
revolution of 30 June to demand the removal of former President Mohamed Morsi and
describes the assumption of the country’s presidency by the President of the Supreme
Constitutional Court as a military coup d’état. This constitutes a violation by the special
procedures mandate holders of article 9 (a), which states that communications should not be
manifestly unfounded or politically motivated, and of article 9 (c), which states that the
language of communications should not be abusive. Moreover, in line with article 9 (d),
communications must be submitted by parties who are free from stands that are politically
motivated or contrary to the provisions of the Charter of the United Nations. In any event,
special procedures should not repeat in their communication language that is inconsistent
with the purposes and principles of the Charter of the United Nations;

()  The communication states that the allegations it contains were based on
information received from sources. Those same allegations were then included in the
statement as firm convictions on the part of the mandate holders, even before they had
considered the Government’s reply. This is indicative of a predetermined political position
on their part towards Egypt, thereby constituting a violation of article 12 (a), which affirms
the need for mandate holders to ensure that their personal political opinions are without
prejudice to the execution of their mission and the need for them to base their conclusions
and recommendations on objective assessments.

359 https://www.ohchr.org/AR/NewsEvents/Pages/DisplayNews.aspx?News|D=25787&LangID=A.
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209. While appreciating the offers of assistance made to it —and confirmed in the statement
— to help modify its legislation to better protect human rights, the Egyptian Government
affirms that its legislation and the application thereof in practice, as presented above, are well
balanced. It believes, however, that the failure of some of the special procedures mentioned
to comply with the Code of Conduct governing their mandate raises doubts as to whether
they are qualified to assess States’ compliance with international human rights conventions
and standards. At the same time, the Government affirms its commitment to promoting and
protecting the human rights of all its citizens, without distinction. Under the Constitution, it
is responsible first and foremost before its conscious people and the independent Egyptian
judiciary. The Public Prosecution Office is an integral part of that judiciary and is single-
handedly capable of verifying any claim of human rights violations, holding to account the
perpetrators thereof, and providing redress to victims.
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The Permanent Mission of the Arab Republic of Egypt to the United
Nations Office, the WTO and other International Organizations in Geneva
presents its compliments to the Office of the Special Rapporteur on the
Promotion and Protection of Human Rights and Fundamental Freedoms while
Countering Terrorism, and with reference to the joint communication dated
28/2/2020 by Ms. Fionnuala Ni Aoldin along with other mandate-holders
regarding the amendments to the Egyptian Terrorist Entities Law and Anti-
Terrorism Law, also following the letter of the H.E the Permanent
Representative of Egypt to the UN in Geneva No. SE.2020.023 on 8/4/2020
addressed to Ms. Ni Aoldin in this regard, the Mission has the honor to attach
herewith the reply of the Government of Egypt to the abovementioned joint
communication.

The Permanent Mission of the Arab Republic of Egypt to the United
Nations Office, the WTO and other International Organizations in Geneva
avails itself of this opportunity to renew to the Office of the Special Rapporteur
on the Promotion and Protection of Human Rights and Fundamental Freedoms
while Countering Terrorism, the assurances of its highest consideration.
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Ms. Fionnuala Ni Aolain
Special Rapporteur on the Promotion and Protection of Human Rights and

Fundamental Freedoms while Countering Terrorism
Fax: +41-22 917 90 08

PERMANENT MISSION OF THE ARAB REPUBLIC OF EGYPT
TO THE UNITED NATIONS OFFICE, WTO & OTHER INTERNATIONAL ORGANIZATIONS IN GENEVA
261 ROUTE DE LAUSANNE, 1292 - CHAMBESY
TEL: +41-22-731.6530 FAX: +41-22-738.4415
mission.egypt@bluewin.ch
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6 Global Terrorism Index — 2019, measuring and understanding the impact of terrorism, available at:

http://economicsandpeace.org/reports/

and also: https://www.statista.com/statistics/271514/global-terrorism-index/
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18.3: “.... The State party has not provided sufficient information, showing that the procurator has the
institutional objectivity and impartiality necessary to be considered an "officer authorized to exercise judicial
power" within the meaning of article 9, paragraph 3 of the Covenant. The Committee therefore concludes that
the State party violated the author's rights under paragraph 3 of article 9 of the Covenant”.
http://hrlibrary.umn.edu/undocs/726-1996.html

2 Yevgeni Reshetnikov. V. Russian Federation, U.N. Doc. CCPR/C/95/D/1278/2004. Communication No
1278/2004. 23 March 2009. human rights committee .Ninety-fifth session. 16 March - 9 April 2009.
http://www.worldcourts.com/hrc/eng/decisions/2009.03.23_Reshetnikov_v_Russian_Federation.htm

3 8.2: “...The Committee notes that the State party has not provided sufficient information, showing that the
prosecutor had the institutional objectivity and impartiality necessary to be considered an "officer authorized to
exercise judicial power" within the meaning of article 9, paragraph 3, of the Covenant. In the circumstances, the
Committee concludes that the facts as submitted reveal a violation of the author's rights under paragraph 3 of
article 9 of the Covenant”
http://www.worldcourts.com/hrc/eng/decisions/2009.03.23_Reshetnikov_v_Russian_Federation.htm
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