NOTE VERBALE

Ref. No: NC291/738/02/94

The Permanent Mission of the United Republic of Tanzania to the United
Nations Office and other International Organizations in Geneva presents its
compliments to the Office of the High Commissioner for Human Rights
(OHCHR) and with reference to OHCHR letter NO.AL TZA 1/2020 dated 31
January 2020, has the honour to transmit herewith a response of the
Government of the United Republic of Tanzania to the allegations on Enforced
Disappearance, Arbitrary Detention and subsequent charges with non-bailabel
financial crimes against human rights lawyer-Tito Magoti and journalist-Erick
Kabendera.

The Permanent Mission of the United Republic of Tanzania to the United
Nations Office and other International Organizations in Geneva avails itself of
this opportunity to renew to the Office of the High Commissioner for Human
Rights the assurance of its highest consideration.

Geneva, 2 July 2020

GENEVA.

The Permanent Mission of the United Republic of Tanzania - GENEVA, Avenue Blanc 47, 1202 GENEVA, SWITZERLAND




Disappearances, the Specia} Rapporteur on the Promotion and Protection of the Right

1. Please provide any additional information and/or ¢omment(s) you may
have on the above-mentioned allegations.
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and he has also filed Misc. Civil Cause No. 08 of 2020 in the High Court of Tanzania
challenging provisions of the law in charges against him. Misc. Civil Cause No. 08 of
2020 was struck out as there is already a public interest litigation law suit in the High
Court of Tanzania, Misc. Civii Cause No. 35 of 2019 on the same contentions.
Therefore, in consideration of the principle of res subjudice and in appreciation of the
independence of the Judiciary, we can not go into details of the charges and case
against Mr. Magoti at this juncture. However, we feel it prudent to comment on some of
the issues raised which we regard as general matters and will have no outcome on Mr.,
Magoti's case or subsequent appeals and applications while justice is being pursued by
either the State and/or Mr. Magoti.

In the course of answering the questions posed by the Special Procedures we shall
address the various concerns and allegations raised in the Joint Communication.

2. Please provide information on the legal and factual basis of the charges
against Mr. Tito Magoti and Mr. Erick Kabendera, and please explain how
these are consistent with international human rights standards.

Mr. Erik Kabendera was charged with the offences of leading organized crime, failure to
pay tax and money laundering contrary to section 12(d) and section 13 (1) (a) of the
Anti-Money Laundering Act No. 12 of 2008. The charges were adjudicated before a
competent court of law in Economic Crimes Case No. 75 of 2020 in the Resident
Magistrates Court of Dar es Salaam Region at Kisutu District.

Mr. Titio Elia Magoti was charged with a first count of leading organized crime, contrary
to paragraph 4(1)(a) of the First Schedule to and Sections 57(1) and 60(2) of the
Economic and Organised Crimes Control Act, Cap 200. A second count of possession
of a computer program designed for the purpose of committing an offence; contrary to
section 10(1)(a) of the Cybercrimes Act, No. 14 of 2015 read fogether with Paragraph
36 of the First Schedule to, and Section 57(1) and 60 (2) of the Economic and
Organised Crimes Control Act, Cap. 200 and a third count of Money Laundering
contrary to section 12(d) and 13(a) of the Anti-Money Laundering Act, 2006 read
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Act, 2015 we can not go into further details of the matter. Kindly note that the offence of
money laundering which both Mr. Kabendera and Mr. Magoti were charged with is
linked to organized transnational crimes and syndicates.

We aiso strongly dispute the allegation that charging people with the offences of
sedition, and money laundering which is an un-bailable offence, is being used to silence
dissent. Money laundering is an un-bailable offence in Tanzania law as are the offences



above a specified amount. We dispute the claim that accused persons are being
charged with this un-bailable offence by the Government in order to hold its critics in
detention without trial and for an indefinite period of time. The fact that Mr. Kabendera
plead guilty to the offence of money laundering is testament that an accused person
charged with the offence of money laundering in Tanzania is only charged because
there is available evidence sufficient to substantiate a conviction against the accused
person. It should be noted that there are on-going cases within our national justice
system challenging the constitutionality of un-bailable offences. Therefore, we
respectfully can not comment further on the matier at this juncture until the Courts have
reached a decision. The fact that there is room to challenge the constitutionality of un-
bailable offences should be appreciated and is evidence of a robust and dynamic justice
system which provides avenues of legal address for those who feel aggrieved.

We further state that the charges against Mr. Kabendera and Mr. Magoti are not in
contravention of Intemational human rights law. There was a complainant, there was an
offence, there was a professional investigation, there was a charge and the accused
tried before a competent Court. Mr. Kabendera had legal representation while Mr.
Magoti has legal representation and both Mr. Kabendera and Mr, Magoti duly accorded
the right to be heard. This is in compiiance with Article 9 of the International Covenant
on Civil and Political Rights (ICCPR) which provides for the right to a fair trial.

Therefore, the claim in the Joint Communication that Mr. Kabendera will be heid
indefinitely is void of any basis especially as he confessed, plead guilty and has already
been released based on a Plea Bargaining Agreement. Further, Mr. Magoti shall be

subject to the same due process and respect for rule of law as his case is being
adjudicated.

3. Please explain how the alleged arrest of Mr. Magoti and Mr. Kabendera
without a warrant, without informing them of the reasons for their arrest
and without disclosing their location is consistent with your obligations
under international human rights faw.



We wigh to state at the outset that we dispute the reference to the arrest of Mr. Magoti
and Mr. Kabendera as “alieged.” Mr. Magoti and Mr, Kabendera were lawfully arrested
in compliance with the faw. We also dispute the allegations that Mr. Magoti and Mr,
Kabendera were not informed of the reasons for their arrest or that their location
pursuant to their arrest was not disclosed. We also state that standards for arrest under

International human rights law were met during the arrests of both Mr. Kabendera and
Mr. Magoti.

3.1.  The Arrest of Mr. Erick Kabendera

Mr. Kabendera had been notified several times by the Police to report to the police
station but on each occasion, he refused to comply with the police request and never
showed. Mr. Kabendera was arrested in the course of the police searching for him ang
tracing his whereabouts due to his continued refusal to report to the police station. He
was found at his home by plain clothes policemen who amested him there. Mr.
Kabendera was arrested by plainclothes police men who duly identified themselves as
policemen and informed Mr. Kabendera and the occupants at the house that he was
being taken to Oysterbay Police Station. Mr. Kabendera was initiaily taken to Oysterbay
Police Station and then relocated to Kilwa Police Station soon after on the same day.

We wish to point out that under Tanzania law it is permissible to make an arrest without
@ warrant under specific situations. Section 14 of the Criminal Procedure Act, Cap 20
provides conditions for arrest by a police officer without a warrant and Section 14(b)
further provides that no warrant is necessary during an arrest for ‘any person who
willfully obstructs a police officer while in the execution of his duty, or who has escaped
or attempts fo escape from warrant lawful custody.” Therefore, in light of the fact that
Mr. Kabendera had been summoned by the Police to the Police Station several times
but refused to appear, placed him in the category of persons who willfully obstruct a
police officer in the execution of his duty,

The Police confirned the arrest of Mr. Kabendera to the public and explained that he
was being questioned over his citizenship. This is because the trail of investigation led
the State to question his citizenship. The fact that he was questioned over his
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citizenship did not mean that subsequent charges relating to other offences could not be
made against him. Do take note that he was never charged with any offence relating to
his citizenship, he was only questioned on his citizenship as part of the investigation.

We also dispute the allegations of arbitrary arrest and detention and state that Section
32 of the Criminal Procedure Act, Cap 20 which stipulates to produce an accused
person in count within twenty-four hours after their arrest was not contravened as there
was legal justification for not meeting the twenty-four hour requirement. Section 32 of
Cap 20 provides as follows:

(1) When any person has been taken into custody without a warrant for an
offence other than an offence punishable with death, the officer in charge of the
Police station to which he is brought may, in any case, and shall if it does not

appear practicable to bring him before an appropriate court within twenty-four
hours after he was so taken into custody, inquire into the case and, unless the

before a court at a time and place to be named in the bond; but where he ig

retained in custody he shajl be brought before a court as 800N as practicable.

(2) Where any person has been taken into custody without a warrant for an

offence punishable with death, he shall be brought before a court as soon as

practicable.
(3) Where any person is arrested under a warrant of arrest he shall be brought

before a court as soon as practicable. (emphasis is underscored)

than twenty-four hours. It Was necessary to be diligent and ensure that the information



Article 9 (1) of the ICCPR provides that “Everyone has the right to fiberty and security of
person. No one shall pe subjected to arbitrary arrest or detention. No one shall pe
deprived of his liberty except on such drounds and in accordance with such procedure
as are established by law.” (emphasis underscored)

latitude to being brought before g court of law within twenty-four hours of arrest. The law
prescribes that one should be brought before a court of law as soon as jt is practically
possible.

Article 9(3) of the ICCPR provides that “Anyone arrested or detained on a criminal
charge shall be brought promptly before a judge or other officer authorized by iaw to

exercise judicial power and shall be entitied to trial within a reasonable time or to
release. It shall not be the generg| rule that persons awaiting trial shalj be detained in
custody, but releass may be subject to guarantees to appear for trial, at any other stage

of the judicial proceedings, and, should occasion arise, for execution of the judgement.”
(emphasis underscored)

detention pending trial must be based on an individualized determination that it is
reasonable and hecessary taking intc account ay the circumstances, for such purposes
as to prevent flight, interference with evidence or the recurrence of crime.



Mr. Kabendera was indeed considered a flight risk in light of the fact that he had been
notified on numerous occasions to report to the police station but fajled to show each
time. The period of time he spent he spent in pofice custody was due o the
seriousness and complicated nature of the offences being investigated. - The
investigation also involved evidence from other jurisdictions beyond the territory of
Tanzania which is a rigorous process. Therefore, his detention was reasonable in light
of the circumstances leading to his arrest based on his non-cooperation, the
seriousness and complicated nature of the evidence against him and the ieeway
provided by the (aw to accommodate these circumstances. In this regard, his amrest and
detention can not be considered arbitrary as there was legal justification to arrest and
question Mr. Kabendera,

3.2.  The Arrest of Mr. Magoti

Mr. Magoti was also not abducted but tawfully arrested by police and charged with the
offence of leading organised crime, possession of computer program designed for the
purpose of committing an offence and Money Laundering. His case is pending in Court
and he has also filed cases challenging provisions of law in the charges against him in
the High Court of Tanzania and in the East African Court of Justice. Therefore, we shal|
respectfully refrain from commenting further at this juncture.

4. Please provide the details of any Investigation, or judicial or other inquiries
which may have been carried out in relation to the reported arbitrary arrest
and enforced disappearance of M, Magoti and Mr Kabendera. if no

inquiries have taken place, or if they have been inconclusive, please
explain why.

statute,



With regard to revealing the details of the investigation which led to the arrest of Mr,
Magoti and Mr. Kabendera we Can not go into the specifics and details of our
intelligence system which is also protected by the Whistieblower and Witness Protection

the reasons elaborated above due to the fact that there was no arbitrary arrest and
enforced disappearance of either Mr, Magoti or Mr. Kabendera, Mr. Kabendera is now
at liberty after confessing to committing some of the charges against him and entering a

5. Please Indicate what specific legal and administrative measures have been
taken to ensure that journalists and human rights defenders in Tanzania,
including human rights lawyers are able to carry out their legitimate work,
including through the exercise of their rights to freedom of opinion and
expression, their rights to freedom of peaceful assembly and of association
in a safe and enabling environment without fear of threats or acts of
Intimidation and harassment of any sort agalnst themselves or their
families,



The right to freedom of opinion and expression is provided by Aricle 18 of the
Constitution of the United Republic of Tanzania, 1977 and the right to peaceful
assembly and association is provided by Article 20 of the Constitution of the United
Republic of Tanzania, 1977. Tanzania has aiso ratified international and regional human
rights treaties which provide for these rights including the International Covenant on
Civil and Political Rights and the African Charter on Human and Peoples’ Rights. The
State has taken normative and administrative measures to ensure the realisation of
these rights and to further ensure that journalists and human rights defenders including
lawyers in Tanzania exercise their legitimate work in a safe and enabling environment
without fear of threats or acts of intimidation and harassment of any sort against
themselves or their families.

A. Legal Measures

Legal measures to ensure journalists and human rights defenders carry out their

legitimate work and are guaranteed their rights to and freedom of opinion and
expression.

Nomative measures which provide the right to freedom of opinion and expression stem
from Article 18 of the Constitution of the United Republic of Tanzania, 1975 which
pravides that, “Without prejudice to expression and the laws of the land, every person
has the right to freedom of opinion and expression, and to seek, receive and impart or
disseminate information and ideas through any media regardless of national frontiers,
and also has the right of freedom from interference with communications.” In order to
ensure the realisation of this right a number of laws were enacted including; the Media

Services Act of 2018, the Access to Information Act of 2016 and the Tanganyika Law
Society Act, Cap 307.

i. The Media Services Act of 2016

The Media Services Act, No 12, 2016 addresses a number of long-recognized concerns
with media law in Tanzania. In particular, by replacing the highly restrictive 1976
Newspaper Act, the new Act brings media industry up to date and into fine with
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Council which is g kind of a self-Regulatory Body and section 27(2) provides a
Complaints Committee under the Independent Media Council which functions

independently as g Quasi judicial body for determining aii complaints against print
Media content.

has clearly articulated the parameters to the right to freedom of information while
journalists discharge their duties. Section 7 (3) ( a-j) of the Act stipulates that Journalists
should not undermine; national security of the United Republic of Tanzania, lawfu}

of an individual, infringe lawfu) commercial interests, including intellectual property rights
of that information holder or a third party from whom information was obtained, hinder or
cause substantial harm to the Government to manage the economy, significantly
undermines the information holder’s ability to give adequate and judicious consideration
to a matter of which no final decision has been taken and which remains the subject of
active consideration or damage the information holder's position in any actual or
contemplated legal proceedings, or infringe professional privilege. These limitations on

Media freedom are reasonable as provided by Article 30 the Constitution of the United
11



Republic of Tanzania, 1977 and Article 19(3) of the International Covenant on Civil and
Political Rights of 1966,

il. The Access to Information Act of 2018

This law was enacted to empower the public to exercise the right of access to
information as enshrined in the Constitution of the United Republic of Tanzania. Section
5 of the Act provides that every person shall have the right of access to information
which is under the control of information holders and information hoiders wiil make the
information available to the public, or on request, to any person, information which is
under his control. The Act also enables the public to access information held by public
offices. This legislation in principle, goes a long way towards bringing the Government
closer to the people by allowing the public, civil society, the media and others to better
understand what the government is doing, and encourages more and hetter public
participation in decision making processes.

Section 10 of the Act provides the process for accessing information where a request is
made in a prescribed form and address and sent to the information holder with clarity of
information required with the inclusion of applicant name and address and be made in
writing, save for iliiterate and disabled people oral application is allowed, The
information holder ig required to give the information requested within thirty days from
the date he received an application and in accessible manner and incase more details
are needed for information holder to identify kind of information requested he has to
write ta the requester within 14 days from the date he has received the request.

ifi. The Tanganyika Law Society Act, Cap 307



publicly and to form and join with associations or organisations formed for purposes of
presefving or furthering his beliefs or interests or any other interests”



environmental, social or cultural development or protecting environment, good
governance, law and order human rights and lobbying or advocating on such issyes.
This is a comprehensive nomative framework for human rights defenders and lawyers
to form assaciations and perform their legitimate work.

ii. The Media Services Act of 2016

The Media Services Act calls for journalist to converge, meef, associate and established
an independent Media Council and a Journalist Accreditation Board.

iii.  The Companies Act No. 12 of 2002

The Companies Act was enacted to provide for more comprehensive provisions for
regulation and contro! of companies, associations and related matters. Media houses
can be registered as companies under this Act involved in the business of publication
and media thereby promoting the right to freedom of assembly and association.

iv. The Societies Act, Cap. 337

The Societies Act which provides for the registration of societies and for related matters.

A "society" has been defined in the Amendment to the Act as a non-partisan and non-
political association of ten or more people established for professional, social, cultural,
religion or economic benefits or welfare of its members formed or registered under the
act. Therefore lawyers, journalists and human rights defenders are free to form societies
as per the requirements of the law.

V. The Employment and Labour Relations Act, No. 6 of 2004

The Employment and Labour Relations Act provides for the establishment of trade
unions which are formed for Purposes of regulating relations between employees and
their employers or the employer's association to which the employers belong. Under this
Act every organization is accorded the right to join and form g federation, participate in
the iawful activities of a federation, affiliate with and participate in the affairs of any
internationai workers’ organization or international employers’ organization
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vi.  The Political Parties Act, Cap 258

political parties.

B. Administrative Measures

Forum. Intemational Media Houses Operate in Tanzania's media industry through a
media bureau that represent Media Houses from different countries including the BBC
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from the United Kingdom, DW from Germany, VOA from USA and CCTV from China.
These bureaus work independently without any interference from the Government,

to the education and training of journatists.

An independent Media Council is operational and i8 composed of al| accredited
Journalists and its functions include to set a code of ethics for journalists professionals,
to set and promote ethical and professional standards amengst journalist and media
enterprises, to conduct reviews of the performance of media sector, to determine print
media content complaints, to collaborate with stakeholders in promoting rmedia
accountability and to perform such other related promotional functions as the Council
may by resolution determine,

Similarily, there are approximately 10,000 Non-Government Organisations which have
been registerad and perform various activities towards the promotion ang protection of
civil, political, economic, social and cuftura] rights. Civil Society Organisations play a
significant role in complementing Government's efforts in the promotion and protection

There is protection of journalists and human rights defenders by ensuring no impunity
for perpetrators of aftacks against them. This was recognized by UNESCO in 2018
which, listed Tanzania among the countries in Africa and the world with; no killings of
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interestingly it was a pro-Government publication.

for unethical ang Unprofessional conduct in their reporting. The Government of
Tanzania compels the media in Tanzania to comply with international, regional as well
as local ethical and legal standards including undertaking to be fair and objective in their
reporting. In compliance with the principle of natural justice, the editors of a Newspaper
publication are given the right to be heard as per Rule 27(1)(a) of the Media Services
Regulations, 2017 whereby the Director of Information Services issues a notice giving
them three days to explain why legal measures should not been taken against them for
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violating the cardinal principals of journalism and the law. Further, the Media Services
Act, No. 12 of 2016 provides legal redress for an outlet suspended under section 10(1)
to appeal to the Minister of Information if dissatisfied by the decision of the Director of

highly critical of the Government.

Therefore, freadom of the press and freedom of expression in Tanzania continues to be
Upheid, respected, promoted and protected. Journalists are generally able to investigate
stories, write critically of the Government or other political figures, and even deal with
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