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‘No.GJ/28/2020

The Permanent Mission of the People’s Republic of China to the
United Nations Office at Geneva and other Intemational Organizations in
 Switzerland presents its compliments to the Office of the High
Commissioner for Human Rights and with reference to the latter’s
‘communication [AL CHN 3/2020] dated 19 February 2020, has the honour
to transmit herewith the reply by the Chinese Government.

The Permanent Mission of the People’s Republic of China to the
United Nations Office at Geneva and other International Organizations in
Switzerland avails itself of this opportunity to renew to the Office of the
High Commissioner for Human Rights the assurances of its highest
consideration. | |

'OHCHR REGISTRY
2.8 MAY 2020

Office of the High Commissioner for Human Rights |
'GENEVA | "
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- - The Chinese Government has received the _}Glnt communication [AL
- CHN 3/2020] dated 19 February 2020 of the Spemai Rapporteur on the right
of everyone to the enjoyment of the highest attainable standard of physical and

mental health, Working Group on Arbitrary Detention, Special Rapporteur on
the rights to freedom of peaceful assembly and of association, and Specxal
Rapporteur on the right to prwacy The repiy to the joint communication is as
follows, / :

The Government of the Hong Kong Speclai Admmlstratwe Regnm

(“HKSAR”)Y of the People’s Republic of China has all along respected citizens’ |

rights to peaceful assembly and pmcessmn

, The Basi¢c Law of the Henﬂ Kcng Speczal Administrative Region of

the People’s Republic of China (“Basm Law”) is the constitutional document
of the HKSAR,
and ﬁe@dom&

Art;cle 27 Qf the Basic Law, in parncular, guara;atees that Hong Kong
residents shall have, amongst others, freedom of speech, assembly, procession
and demonstration. Article 39 of the Basic Law further provides, amongst

others, that the provisions of the Intemational Covenant on Civil and Political -
Rights (“ICCPR”) as apphed to Hong Kong shall remain in force and shall be 4

implemented thmugh the laws of the HKSAR.

: By way of a piece of Iecal legislation, namely the Hcsng Kﬁmg Bill of
nghts Ordinance (Cap. 383), provzsmns of the ICCPR as applied to the

HKSAR have been incorporated into local law. The full text of the Hong

Kong Bill of Rights (“HKBOR™) is set out in section 8 of Cap. 383.
Articles 16 and 17 of the HKBOR, modelled on Articles 19 and 21 of the

‘ ICCPR respectively, guarantee the rzght to freedom of expression and the right

of peaceful assembly. According to Articles 16 and 17 of the HKBOR, the
freedoms enshrined therein are not absolute and are subject to restrictions as
prescribed by law and necessary for the protectxen of pubhc order and the
rxghts and freedoms of others '

The ‘Hoﬁg Kang Police Force (“Police”) are a politically neutral and

and provides constitutional guarantee for fundamental rights




prcfessionai? law eﬁfércemenf égéncy’ for maintaining the law aind order in
Hong Kong. Under section 10(d) of the Police Force Ordinance (Cap. 232),

Police are duty bound to take lawful measures for apprehending all persons

whom it is lawful to apprehend and for whose apprehension sufficient grounds
exist. Police handle all cases in a fair and impartial manner mespectwe of the -
- background, affiliation, political stance or occupation of the persons involved.

~ In handling the arrested persons, Police strive to pr@tect their prwacy, dxgmty

~and lawful rights, mcludmg their nbht of recewmg apprepnate medical

attenﬁen

To address the issues af concern raised by the Speciai Rapperteurs
pursuant to the relevant resolutions of the UN Human Rights Council in the

letter dated 19 February 2020 (the “Special Rapporteurs’ Letter”), the HKSAR

Government pmvzdes the follewmg comments and adéltzonal information. -

General 1 rinciples ,

There have been more than 1 400 public order events since June 2019,

with many of them ended up in the use of violence by protestors. ‘The

unlawful pubhc order events have become mcreasmgiy violent and destructive

~ to public safety and public order of Hong Kong in an unprecedented scale.
- Rioters took part in violent activities with protective gears including helmets,
respirators, goggles and body armours. In addition to violently charging
Police cordon lines, .ﬂley used mcreasmgiy precarious weapons including

 bricks, metal rods, metal pellets, makeshift slingshots, arrows and bows,

modified air guns, petrol bombs, high-powered laser ‘pointers, - corrosive
substances and even Impmwsed explcszve devices to launch attacks against
police officers and other people who disagree with their views or their violent
acts. The violence aimed not only at police officers, -police stations and
vehicles, but also ‘innocent and defenceless members of the public, especially

people with opposing political views. Among which there were two =

particularly heinous cases. In the first case which- oceurred on 11 November
2019, a man suffered 40% bumns to his body after he was poured with
_inflammable liquid and set into fire. The second case took piace, on
13 November 2019 in which a 70-year~01d cleaner was hit in his head by a

- brick hurled by radicals and subsequently died. There have also been




instances where rioters resorted to publicly humiliating such defenceless
vietims!. In addition, rioters vandalised numerous shops, restaurants, public -
facilities, banks and metro stations. These serious violent and illegal acts have
posed severe danger to other people at the scene, including memhers of the
public, reporters and porhce officers.

Police a‘ttach great .impartance_ to the safety and well-being of all
persons (including protestors and arrested persons) at scene and will not
obstruct any bona fide rescue work. Police will endeavour to facilitate
~ ambulance and medical services for those i in need At the same time, Police .
must take into account the circumstances, safety and security situations at
scene. It is the general practice for Police to arrange for ambulancemen of the
Fire sémice,s Department (“FSD”) of Hong Kong to provide medical
treatment to persons in need in the first instance when it is safe to do so. Ifan
- arrested person IS injured on the spot or during an arrest, arrangement Wﬂl be
made to send him/her to the hospital directly for meehcal treatment. Further,
most police officers are professionally trained with first aid knowledge and
skills. Where necessaty, police officers will provide immediate care to those

~who are injured and arra:nge for further medical treatments®,

Over the past eight months, there were a number of real cases that
Police encountered persons claiming to be first-aiders at the unlawful pubhc
order events, including for instance 15-year-old students whom have not
undergone any professmnai training or acquired any relevant qualification. -
There was also intelligence indicating tha.t rioters impersonated as first-aiders
by putting on a reflective vest with a view to evading legal liabilities. In the
interest of the injured persons, it is clearly undesirable to allow these self-
claimed first-aiders, as opposed to the professional paramedics from the ESD,
to provide medical treatment to those in need. Police have to be prudent in
venfymg the qualifications of these sclf—clazmed first-aiders amidst the

: 'For examp}e ‘on2 November 2019, a group of ricters tried to remove the pants ofa maie wctzm who had
lost conscioustiess and was lying onthe ground after being attacked.

_Based on operational needs, Police will also send medical teams to the frcmﬂme to pmvxde prompt -
miedical assistance to those in need, especially when the ambulancemen might not b¢ ableto arrive at the .
scene promptly. All members of the medical teams are trained in Police Oriented Tactical Emergency
Medicine Course (a programme designed and run by pmfessmnal medical experts in the ﬁelds of
'emergcnay and tactical medicine) and can provide medical support in emergency mc;dcnts

e




pracﬁcal difficulties on ‘the ground (e.g. mass confrontation, fast-evelvmg‘
situation, wide geographical spread, etc.). Police have always appealed to
those at the scene (including self-claimed first-aiders) to put their own

Scene so as to avoid the risk of i 1mury durmg Police’s course of action in
restormg law and order ‘ ~ «

Police’s arrest ;aetiansf

We refer to questmn 4 on page 6 of the Special Rapporteurs” Letter

seeking details of “the legal basis of arrests and detentions of healthcare

- workers, especially their censwteney with your obligations under international
human rights law”.

Article 5 of the HKBOR (which is modelled on Artxc}e 9 of the

m;g R) guarantees the right to liberty and security of peison. It stipulates,

amcng other things, that:

“(i) Everyane has the right to hberbf and securxty of pez‘sen N@ one.

shall be subjected to arbitrary arrest or detention. No- one shall

" be deprived of his liberty except on such grounds and in
accordance with such procedure as are established by law.

(2) Anyone who is arrested shall ‘bé informed, at the time of arrest,

of the reasons for his arrest anci shaﬂ be promptly mfm‘med of |

any charges against him. ‘
- (3) Anyone arrested or detained on a criminal charge shall be
brought promptly before a judge or other officer authorized by
~ law to exercise judicial power and shaIl be enﬁtled to trial within
‘a reasonahle time or to reiease

As evident ﬁ"c’)‘m the inferma“tion given below, the arrest and detention

of persons, irrespective of their jobs or backgmunds are consistent wfch the
- guarantees under Atticle 5 of the HKBOR.,

Police have a s’tatut@ry duty under section 10(d) of the Police Force

- personal safety first and comply with the instructions of police officers at



- Ordinance (Cap. 232) to take lawful measures for apprehending all persons
‘whom it is lawful to apprehend and for whose apprehension sufficient grounds

exist. Section 50(1) further empowers a police officer to apprehend any

person whom the officer reasonably believes will be charged with, or whom

- the officer reasonabfy suspects of being guilty of ‘an offence for which a

- person may (on a ﬁrs;t conviction for that offence) be sentenced to

Impnsenment

‘When a person is arrested by Police, the police officer will, as soon as
possible, inform the person of the fact that he or she is under arrest, as well as
the factual grounds and the reasons for the arrest; and caution him/her of
hlsfh&;r right to silence. The arrestee will be brought before the Duty Officer
ofa police station as soon as possible to confirm the legahty of hls custody
and arrest. :

The arrested person - will subsequently be handed over to an
investigation team for necessary processing. After completing prelnnmary
investigation, Police will, depending on the circumstances of individual cases,
consider charging the arrestee, releasing the arrestee on bail or uncandﬂmnally, '
An arrested person generaﬂy will not be detained for over 48 hours.

, The ie;gal basis and statutory authority for "poﬁce bail are set out in
section 52 of the Police Force Ordinance (Cap. 232). Section 52(3) states that
_if Police consider that the investigation into a case cannot be completed
forthwith, the arrested person may be released on bail and shall subsequently
“appear at the police station at such time as is named in the recognizance. Such
bail arrangement is necessary and reasonable because Police may, on the one
hand, maintain contact with arrested -persons while cases are still under
* investigation, and on the other hand carry out further investigations in view of
the nature, seriousness and complemty of different cases, such as collecting
and handling evidence as well as seeking legal advice, so as to ensure that any
decision by Police to lay charge against any person is made with prudence.

~ Afier an arrest, Police will not lay charge against any person until




“sufficient evidence, permitting them to do so, has been gathered 3. According
~to Article 63 of the Basic L&w the Department of Justice (“Dol”) of Hong
Kong shall control criminal prosecutions, free from any interference. Do)
makes each prosecutorial decision based on evidence, the applicable laws and
its Prosecution Code. Unless there is sufficient admissible evidence to support
a reasonable prospect of conviction, no prosecution should be instigated or
~allowed to continue. If there is sufﬁczent evidence to support a prosecution,

" DoJ will then consider whether it is in the pubhc interest to do so. Factors to

be considered include, amongst others, the nature, circumstances and
seriousness of the Uffence:, and the attitude, age, npature and cmnmai history of
the suspect.

- The Special Rapporteurs” Letter discusses several incidents alleging
that healthcare workers have been “harassed, intimidated or arrested for
providing impartial healthcare in the context of the pmtests The HKSAR
Government reiterates that as a professional and politically neutral law
enforcement agency; all arrest actions taken by Police are strictly based on the
evidence collected and in accordance with the laws of Hong Kong, regardless
of the background, affiliation, political stance or occupation of the person
involved. In each and every case, including those related to public order
events, Police will investigate and collect evidence fairly and zmpamaﬂy It
should be emphasised that a person who has broken the law does not enjoy
immunity by virtue of hxs or her backgmund affiliation, political stsmoe or
eccupatmn

Page 2 of the Special Rapporteurs’ Letter mentions that in Autgust
2019, “a female paramedic was hit in the right eye by a pellet round allegedly

_ shot by a police officer during a demonstration in the Tsim Sha Tsui area of

~the city”. As a matter ef fact there was no information mdlcaﬁng that the
female was a paramedic, nor was she wearing any vest or clothing at the
" material time indicating such. Police did attempt to contact the female for
enquiries and follow up after the incident but did not receive any response.

3 Section 12 of the Maglstra}:es Ordinance (Cap. 227) provxdes that «... it shall be lawful for'any member
" of the police force.., to lay before a magistrate or an officer of a ma;glstratﬁ s court who is authorized
under section 8(1) an information in respect of an offenceand any such information shall be deemed to
have been laid on behalf of the Secretary for Justice”. ,



Ona re}at_cé note, we refer to page 4 of the Special Rapporteurs’ Letter which
~ states that “legal challenges have been allegedly mounted and medical records,

while having been seen by the police already, are sealed pending the outcome
of appeals”. The Special Rapporteurs may wish to note that Police applied to
court and was granted search warrants on 29 August 2019 to acquire the
- female’s personal details and medical reports from the Hespztal Authority

(“HA”) s0 as to look into her case. The female intervened and applied for -

judicial review against Police’s refusal to disclose the contents of the search

warrants. Her application was dismissed by the High Court of Hong Kong on
17 December 2019, which held that the female has failed to establish that the -

essence of her right of access to the courts under Article 35 of the Basic Law
- has in any way been impaired. The female has lodged an appeal and the
~ Government will continue to put the record straight in the legal proceedings.

Page 2 of the Special Rapporteurs® Letter discusses an incident in

August 2019 where “a first-aider was arrested in Kwun Tong station solely for
~ being in possessmn of three pairs of scissors and saline water for his health
duties”, To set the record straight, in the evening of 31 August: 2019, rioters
‘gathered at the Kwun Tong metro station and criminally damaged the facilities
‘thereat. Police officers intercepted the rioters, including the subject male,

inside the station. The male reported to be a technician and was not wearing

any ciothmg showmg that he was a first-aider or medical officer while being
intercepted. Upon search, one rucksack containing one reflective vest with

“Red-Cross”, one armband with “Red- Cross”, three pairs of seissors (13-

16 cm), one respirator, one pair of gaggles one helmet, one pair of surgical
gloves, two black masks, one batﬂe of saline, one bottle of alcczhol were found
on the male. The male only stated, during informal enquiry, that he had
obtained first aid certificate from Red Cross.

The Special Rapporteurs’ Letter discusses, also on page 2, that in
early November 2019, “at least 16 healthcare workers who were providing

medical aid during protests at the Hong Kong Polytechnic University were
detained by the police and handcuffed with zip-cords from behind”. First of
all, context is needed. At the material time, hundreds of rioters had seized

control of the campus of the Hong Kong Polytechnic University and the areas

‘near it, including a major footbridge above the busiest arterial road tunnel in




'Hejﬂg,rKang,. They set fire to the footbridge and the toll ‘booths. They

. bombarded police officers with petrol bombs, rocks and metal objects fired
from high-tension catapults capable of killing. They fired arrows, one of -

which pierced a police officer’s calf. Extensive damage was done to the
campus and “dangerous chemicals were stolen from laboratories. Indeed,
Police subsequently seized 4 296 petrol bombs, 671 bottles of chemicals and
622 pieces of offensive weapons (e.g. air guns, catapults, bows and arrows,

etc.) from the campus. The situation was extremely dangerous and volatile, “
and did pose a serious threat to public safety. The assembly was unlawful

under the laws of Hong Kong. People in this assembly might be liable to the
offence of riot as violence was used. - |

~ Throughout the incident, - rioters and others inside — mcludmg ‘

purported first-aiders — were repeatedly asked and given opportunities to leave

the campus peacefully. Some took up this offer, but many did not. Those

under the age of 18 were allowed to leave without being arrested at the scene
after providing personal details. Police reserve the right to take follow-up
legal action if necessary. On the evening of 17 November 2019, an arrest
 operation commenced. It has been a common tactic of rioters to disguise

themselves as, among others, first-aiders, to escape detention and atrest.

Owing to the large numbers leaving the campus and the ongoing chaotic
situation, Police bad to detain people claiming to be first-aid workers and
media representatives to confirm their identities and credentials. Those who
could provide their bona fides were released. Those who could not were

arrested. In the incident, a total of 810 persons were arrested, while

particu};ars of 310 persons under the age of 18 were recorded. Those arrested

included 12 people self-claimed to be first-aid workers who did not have first-
* aid qualifications and did not work for any medical institution. It should be

emphasised that the weu_bemg and safety of the injured had been a top

- priority of the Government from the time the standoff started. Police arranged
for groups including the FSD, Hong Kong Red Cross and Médecins Sans
Frontiéres volunteers to provide medical or first aid services at or in the
vicinity of the campus. In parallel, the HA and the Accident and Emergency

Departments in public hospitals were ready to promptly provide medical

services if and when needed.



Page 3 of the Special Rapporteurs’ Letter mentions “in July in Yuen
Long Mass Transit Railway station, first-aiders teported resuscitated a man
who had a cardiac arrest whilst in the acf of assauitmg protestors who had
- been - demonstrating in Sheung W - This -statement is completely
~ inconsistent ‘with the facts. Accm‘dmg to an online video which captures the.
whole course of the incident, during a nnd-mght fight between two groups of
~eitizens holding different views near the Yuen Long metro station, a male
suffered from cardiac arrest and collapsed. An ambulance officer of the FSD,
" ‘who was handling another casualty at the metro station, spat‘ced the male and
immediately provided first aid to him. The male was then conveyed to a
~ hospital by ambulance without presence of police officers. The FSD confirms
that there were no other people (e.g. first-aiders) who had pr(Wlded assxstance

or me?ﬂrcal treatment to the male. *

The Special Rapporteurs’ Letter alleges also on page 3, that
“hospitals are allegedly often patrolled by police units in full riot gear, bearing
~ shields, batcms and fire-arms loaded with beanbag rounds and rubber bullets”. -
While there are “casualty posts” in certain hospitals where uni
officers are stationed to provide assistance to the hospital in handling xnjured

formed police ‘

persons and arrestees, police officers never conduct routine foot patrol in the o

precincts of hospitals. Police officers only enter such areas when responding
to incident calls or carrying out the statutory duties and functions under the
Police Force Ordinance (Cap. 232). Such statutory duties and functions
include preservation of public peace and apprehension of offenders.

Rights of arrested persons -

In Hsng K@ng, an arrested person’s mghts are pretected under the

v (a) Artlcle 28 of the Basic Law provides that no Hong Kong -
resident shall be subjected to arbxtrary or unlawful arrest,
- detention or imprisonment.

- (b) Further Atticle 35 of the Basic Law prov1des that Hong Keng
\ ‘residents shall have the right to confidential legal advice, access




to the courts, choice of lawyers for timely pmtectmn of their

~ lawful rights and mterests or for representation in the coutts; and

to judicial 1 remedies /

Bes1des, at the local legzslatwn level, the HKBOR also prowdes
- protection to an arrested person.

(a)

Atticle 5 of the HKBOR (which is modelled on Art:xele 9 of the

ICCPR) provides that no one shall be subjected to arbitrary

arrest or detention. Article 5(4) of the HKBOR further provides
that anyone who is deprived of his liberty by arrest or detention

- shall be entitled to take proceedmgs before a court, in order that

(b)

the court may ‘decide without delay on the lawfulness of his -

detention and order his release if the detention is not lawful.
“Atticle 10 of the HKBOR (which is modelled on Article 14(1) of

" -the ICCPR) stipulates that in the determination af any criminal

©

The above human ri

charge against him, everyone shall be entitled to a fair and
public hearing by a competent, mdependent and xmpart}al
tribunal established by law.

Article 11(2)(b) of the HKBOR (wiueh is meéelled on Article
14(3)@) of the ICCPR) pmvz&es that in the determination of any-
criminal charge against him, evetyone shall be entitled to have
adequate time and facilities for the preparation of his defence

and to communicate with counsel of hlS own choosmg

hts guarantees are butﬁ'essed by the legal aid or

duty lawyer services in Hc}ng Kong. Eligible apphcants receive Ee:gal

‘assistance through the pmwswn of the professional legal services of a solicitor

and, if necessary, a bamster in court proceedings to ensure that any person
who has reasonable grounds for pursuing or defending a legal action is not
prevented from doing so by lack of means. Such publicly funded legal
assistance is provided through the Legal Aid Department “ AD”) and the )
Duty Lawyer Service (°‘DLS”)

@

'The LAD pmvides legal representation to eligible persons in




both civil and criminal cases heard in the Court of Fmal Appeal .
the Court of Appeal, the Court of First Instance, the District -
Court and the Magistrates’ Courts (for committal proceedings).
Applicants must satisfy the Director of Legal Aid (“Director”) of
their financial eligibility (the means test) and of the justification
for legal action (the merits test). In criminal cases, the Director
has discretion to waive the. hmlt_af the means test if he considers
it in the interest of justice to do so. Subject to the means test
(unless waived by a judge), it is mandatory to grant legal aid to.
an applicant charged with murder, treason or piracy with
violence. For other criminal offences, provided the applicant

- passes the means test, a judge may grant legal aid
notwithstanding that legal aid has been refused on merits by the
Director. '

(b) The DLS complements the legal aiﬁd servmes provided by the
LAD. Its Duty Lawyer Scheme offers legal representation to
defendants (both juvenile and adult) charged in the Magistracies
who carmot afford private representation %, Applicants are
subject to a means test and merits test, based on the “interests of
Jjustice™ principle in accordance with Article 11(2)(d) of the
HKBOR (which is modelled on Article 14(3)(d) of the ICCPR).

| Police have all along striven to protect the privacy and rights of
arrested persons, including the rights to seek legal assistance (as discussed

\ above), communicate with a relative or friend, receive copies of written record

under caution, be provided with food and drink, seek medical attentmn ete.
Police will issue a “Notice to Persons in Police Custody or Involved in Police
Enquiries” to every detainee in police custody or involved in police enquiries,
which fully explams the rights of the arrested person, including seﬁkmg legal o
assistance, provision of food and seekmg medical attention.

We refer to page 3 of the Specnal Rappoﬁeurs Letter which alleges
that “the pohce have restricted the access of healthcare workers, erther doctors,

4 Except for hawkmg offences, traffic summonses and other regu}atory offenices such as departmexﬁal
summonses issued by the FSD, Ermronmental Protection Department and Inland Revenue Department.




‘was avallable” We re1terate that Pohce always respest the Iawﬁll nghts of

arrested persons and will ensure that injured persons will promptly receive

appropriate medical attention. If an arrested person is injured on the “spot ot
during an arrest, arrangement will be made to send him/her to the hospital
directly for medical treatment. ‘Under all circumstances, Police will strive to
facilitate and maintain close cooperation with ambulance and medical services
to ensure that mﬁ;red persons receive appropriate medlcal treatment in the first
mstance when it is safe to do so. ’

| Page 3 of the Specml Rapporteurs Letter mentions an incident in
August 2019 where “a first-aider (paramedic) was obstructed by the police
when he was trying to provide medical assistance to people who were injured

as a result of the police’s -forced entry into, and blockage of, the Prince

Edward metro station”. Things should be put in context. On 31 August 2019,

a large group of rioters got into arguments with other passengers in the train

compartments at the Prince Edward station. These passengers were abused,

assaulted and attacked by these tioters, who later even sprayed the train with a

fire extinguisher, resulting in chaos inside the compartments. The Mass

Transit Railway Corporation (“MTRC”) which runs the metro services in
‘Hong Kong reported to the Police. Out of safety concerns, the MTRC
activated the evacuation procedures, including making appeals through

announcement and sending staff to assist passengers in leaving, as well as
from the MTRC, Police also

closing the Prince Edward station. Aparf
received emergency calls from members of the public. Police thus dispatched
officers to the station in order to stop the fight and effect arrest as appropriate.
~As MTRC had closed the metro station, and Police had to handle a substantial
number of arrested persons (a total of 52 persons) with dangerous weapons
seized (including petrol bombs, high-powered laser pointers, hghters spray

paints, screwdriver, stick, ete. ), Police appealed to all persons (including those

purported to be first-aiders) to leave the scene of the incident. As for the

injured persons at scene, police officers had provided first aid treatment. The

~ ambulance officers of the FSD then arrived at the metro station to provide

medical assistance to the injured persons and send those in need to the hospital

ffor medical treatment.



Page 3 of the Special Rapporteurs’ Letter also mentions an incident
in November 2019 where “an ambulance was allegedly blocked by police
~ officers from approaching an injured student who had fallen from a parking
~ garage”. The accusation is false and malicious. It was based on a snap shot,
which merely shows an ambulance stopping in front of anti-riot police. The
plain truth is: the ambulance tasked with rescuing the injured student was
actually obstructed by the barricades set up by riotefs.

Page 4 of the Spesxal Rapperteurs Letter alleges that “pehce nfﬁcery
have often denied prompt access to medical care...and have delayed securing
an ambulance until five to 10 hours”. It further mentions that “police officers
allegedly tell arrested persons they need to go through processing...before
going to the hospital...use people’s need for medical care to pressure them
'~ into giving a statement without a lawyer present”, We believe the Special
‘Rapporteurs’ Letter may be referring to Police’s use of the San Uk Ling
Holding Centre (“SULHC”) in August 2019.

The SULHC has boe fa operation since the 1970s and was then
mainly used for repatriation of illegal immigrants. Currently, the SULHC is
~ jointly used by Police and the Immigration Department of Hong Kong.
Similar to other detention centres in general, the SULHC meets the basic
requirements for safeguarding human rights in terms of its facilities, overall
security, as well as protection of the safety, rights, dignity and privacy of

detained persons. The SULHC has four cellblocks with a total of 16 detention
cells inside, which can accommodate around 200 detained persons in total.
Each detention cell is equipped with stone beds and toilet facilities, with air-
‘conditioning provided, the design of which is similar to other detention cells
“in general. Lighting devices are installed inside the cellblocks, with misted
glass windows. The SULHC is also equippea with rooms for interviews.

On 138 August 2019, a temporary heldmg area was sef up at the
SULHC as there was widespread violence across the territory with a total of
13 police stations and premises being attacked. 53 arrested persons were sent
to the SULHC. Upon arrival at the SULHC, the arrested persons were
interviewed separately by police officers in order to cfmﬁrm their identities
and ascertain their needs (such as seeking medxcal treatment, making
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complaints, or seeking legal assistance, etc.). Bach arrested person was served
with a “Notice of Persons in Police Custody or Involved in Police Enquiries”
in facccir.dance with the established pmceduresu

For arrﬁsted ;aersons WhQ had requested me&waj treatment, pohce
foﬁCers at the SULHC had arranged for ambulance service as well as
additional ‘manpower for escort duties in order to ensure the safety and
security of the arrested persons as soon as practlcabieg with priority accorded
to those with more serious mjurlesi There were also circumstances where,
upon the amvgl, of the ambulance, some arrested persons had changed their
mind which might lead to the lapse in time®, Eventually, 30 out of 53 arrested
persons were sent to hospitals for medical treatment. According to Police’s
record, none of the arrested persons has made any cnmplamt af assault by*
Police.

| Police officers at the SULHC had also made suitable arrangement for
-~ legal assistance. On 11 August 2019, upon receiving telephone enqumes from
self-claimed volunteer lawyers requesting to meet with the arrested persons, -
Police had explained to them the relevant procedires and arrangements.
Eventually, lawyers from three solicitor firms arrived at the SULHC
requesting to interview the arrested persons, amongst which 39 indicated their
wishes to meet the lawyers. According to the standard procedures, arrested
- petsons should be interviewed individually in private by their respective
lawyers. However, due to the large number of arrested persons and the time
constraints involved in individual interviews, it was later suggested by the
~ lawyers and agreed by the arrested persons that the interviews were to be
~ conducted in groups of two to three to save time. As at 20 February 2020, the
Complaints Against Police Office (“CAPO”) has received two complaints
related to the SULHC. The complaint cases will be handled in accordance
- with established procedures under the principle of fairness and justice.

Page 4 of the Special Rapporteurs” Letter also mentions an incident

STt was ebserved that most arrested persons had sustained minor injuries- (such as. rédness, swe[}en of
abrasion). Six were suffering from more serious injuries {mcludmb bone fractures).
¢ Forexample, while an ambulance had arrived in the small hours, the arrested persens preferred to have
© . medical treatment later in the'morning instead. :




in August where “police officers arrested a man and zip-tied his hands "b chind
his back for several hours disregarding his complaints of intense pain®. To
date, Police have not received any complaint regardmg the ailegaﬁcms in
questlon ‘ '

We should also emphasise that Hong Kong has put in place ‘an
“established two-tier police complaints mechanism. The first tier of the
 mechanism is the CAPO which receives and iﬁvésﬁgates inte'cc»mpl‘ai’hts The
second tier is the Independent Police Complaints Council (“IPCC?) thch isa
statutory and independent body set up under the Independent Police
Complaints Council Ordinance (Cap. 604). The functions of the IPCC include
observing, monitoring and reviewing the handling and m‘vesmgatmn of
reportable - complaints cases by CAPO. Under this two-tier complaints |
handling mechanism, any complamt agamst Police will be handled in a fair
and xmpama] mannet. .

Alie;qezi ﬁn"gufse of ambu}anées

We refer to page 4 of the Speczal Rapperteurs Letter whlch alleges
that “law enforcement agencies used ambulances to transport persemlel and
equipment including weapons and ammumtmns . This accusation is false and
groundless. There are different occasions when police officers are on board ‘
ambulances; for example, escort of seriously injured people, injured arrested

“people and mentally disturbed people. There were snap shots showing police
officers on board ambulances. But they should not be taken out - af context. |
As clarified by the FSD at its press conference on 24 October 2019, no
ambulance had ever been on loan to Police by the FSD ‘while unmarked 24
.muiti—purpose vehicles had been on loan to Police. )

The Special Rapporte:urs"' Letter further cites on page 4 an incident in

- November 2019 aﬂegmg that “police officers who had hidden in an ambulance

allegedly arrested a 20-year-old female and attempted to- escort her to the
ambulance”. This is false. The truth is, on 18 November 2019, Police
arrested a 20-year-old female for participating in an unlawful assembly.
Claunmg that she was suffering from head injuries, Police arranged an
ambulaﬁce to eonvey her to the hospital for medn::ai treatment and assxgned

~




two police officers to be on escort. Later, a mob assaulted the p,c}"liéé officers -
and assisted the arrested person to escape successfully. Rioters hurled rocks

and bricks and splashed unknown liquid at the officers who were trapped in . -

~ the ambulance, In face of grave danger and threat te his hfej} one police
‘Gfﬁcer had to use his firearm. But nobody was hit.

Use of patient’s information

We refer to question 5 on page 6 of the Special Rapporteurs’ Letter
regarding the use of medical information by the police or intelligence agencies,
Article 14 of the HKBOR (which is modelled on Article 17 of the ICCPR)

stipulates that no one shall be subjected to arbitrary or unlawful interference
~with his privacy and everyane has the: nght to the protectmn ef the }aw agamst
‘ such interference. ‘

The Personal Data (Pﬁvacy) Ordinance (Cap. 486) (“PDPO”)
‘regulates the collection, holdmg, processing and use of personal data. Its
provisions are based on internationally accepted data protection principles,
and apply to personal data in any form the access 16 or the processing of
which is practlcable The Privacy Commissioner for Personal Data, an
independent statutory body, was established by the PDPO to promote, monitor
and supervise comphance with the pmmsmns of the PDPO.

Meﬁmal information is personal data pmtecfed under the PDPO.
Under Data Protection Principle 3, personal data should not be used for a
- purpose other than the purpose of collection or any éxrecﬂy related purpose
unless the prescribed consent of the data subject is given or a relevant
exemption in Part 8 of the PDPO applies. - If the information in a medical
report is to be used for the investigation of ¢rime and apprehensmn of
offenders in Hong Kong, disclosure of the information to Police would be
covered by exemptions under the PDPO. Police may apply under the Police
Force Ordinance (Cap.232) to a magistrate for a watrant to search for and take
‘possession of the relevant medical reports. The magistrate may issue the
‘warrant if there is reasonable cause to suspect that the relevant medical reports
are likely to be of value to the investigation of any oﬁence that has been
conmutted Police also need to comply wﬁh the pmwsmns of the PDPO




: handlmg the medxoal repcrts bsmg obfamed

The HA reaffirms its strong commitment to patient privacy and
contmuously reviews its personal data privacy protectxan measures. There isa
- well-established mechanism in pubhc hospitals for handling requests for
patient information from law enforcement officers. All staff of the HA and
public hospital must strictly observe the guidelines on personal data privacy
and information access. For any violation of or non-compliance with patient
~ privacy protection guidelines in handling patient information, the HA will take
appropriate human resources procedures. Indeed, where it is necessary to
obtain personal data from haspﬁals for investigation or court trials, Police will
make a written request to the hospital concerned after obtaining the data
su&jeét’s consent or under the eXcmpﬁehg provided for in the PDPO.
- Applications for search warrants in accordance with applicable legal
;pracedm‘es will be made to the court if necessary.

Page 4 of the Special Rapporteurs” Letter mentions that “patients

. amvmg at Accident and Emergency (urgent care) in public hospitals with

suspected to have been sustained from protest acﬁvzty,, are given a

spemal hospital code for tracking and identification”. To set the record
straight, the HA’s Accident and Emergency Information System (“AEIS”) is
an internal system, and has all along had a “disaster module” to facilitate the
management of major incidents in the community by the HA Major Incident
Control Centre. It covers various types of major incidents which require
~ service co-ordination, such as major traffic accidents, fire, earthquakes,
‘landslides, mass gatherings and major spotts events, etc. The AEIS is a closed
system which is not linked or connected to any computer systems outside the
HA. It is only accessible to HA staff with access rights, and no such rights
have been given to non-HA personnel.

To »addrasss the public concerns about patient data security of the
AEIS, the HA set up a special task group in late June 2019 to review the
security risk of the clinical system with regard to patient privacy protection
and frontline operation and make recommendations for improvement. The HA
adopted the report submitted by the special task group and is implementing the




improvement measures and arrangements:

(b)

©

@

O

to strengthen system access control of the AEIS; including
mandatory personal log-in and access rights based on
operatmnal needs of 1 users and audit controls;

to enhance t:raceabﬂlty and accoun’tabt,hty of user. actlvmes in the

| AEIS;

to introduce = electronic C{QCQtﬁeﬁfaﬁdﬂ into ‘accident and
emergency (A&E) process and workflow to minimise the risk of
exposure of hardcopies of patient mformatmn‘

to designate “public area”, “clmxcal area “and “staff area” in the

- A&E departments; and to enhance pnvac:y ‘protection measures

on cemputers and dxsplay momtcrs

 to review and enhance the content of AEIS “dxsaster mcadule”

reports and to provide only the necessary patient information;

to enhance staff awareness and fraining on patient information

- protection and proper handling of requests from other
organisations for patient information; |

to further collaborate with the Privacy Commissioner for

'Personal Data to enhance policy and practice on handling patient

information; and -

to explore technological solutions to facilitate fast log-in to the

- AEIS such that operational efficiency could be maintained in the

 heavily loaded A&E departments while ensuring effective access

centrei

~In relation to concerns about the operational interface between the
HA and Police within hospital setting, the two parties have established a two-
‘tier communication platform — at corporate level since June 2019 and at -
hospital level since August 2019 — to enhance communication. The HA has
also advised its frontline staff to consult their supervisors or hespltai
management if they.have any concerns on law enforcement activities affecting
clinical duties.




Q@Lh of ‘allegiénce;

We refer to page 5 of the Special Rapporteurs’ Letter regardmg “the
possible introduction of an Oath of Aﬁeglance to the Hong Kong Special
Administrative Region to be taken by civil servants which is feared tc} be '

extended to medical sector workers”. The ch service is the backl

Government of the HKSAR. The civil service is responsible to the Chlef -

Executive (“CE”) of the HKSAR. It supports the CE and the Government of
the day in formulating, explaining and ‘implementing policies; . cenductmg
administrative affairs: delivering public services; and undertaking law
enforcement and regulatcry functions. It is over 180 000-strong and
- comprises close to 400 different grades, including officers belonging to
different professional backgnmnds Atrticle 99 of the Basic Law states that
public servants must be dedicated to their duties and be responsible to the
Government of the HKSAR. Civil servants, being a key component of the
pubkc service, have a constitutional role to give their best in servmg the CE
and the Government of the day.

Accordmg to the Civil Service Code (“Code™), scml servants must be
law-abiding, dedicated, impartial and politically neutral. Political neutrality

' means that civil servants shall serve the CE and the Government of the day

with total loyalty and to the best of their ability, no matter what their own -
political beliefs are. They shall not allow their own personal political beliefs
to determine ot influence the dlscharge of their official duties and
responsibilities. When ¢ivil servants express their views, they should ensure
that their views would not give rise to any conflict of interest with their
official duties or possibly be seen to compromise the important principle of
~maintaining impartiality and  political neutrahty when discharging their duties.
AAB civil servants, regardless of grade and rank, must observe the Code.

As can be seen, under the framework of the Basic Law and the Code,
it has consistently been the duty of civil servants to uphold the Basic Law and
be loyal to the HKSAR '

‘Separzftely, uxider the Oaths and Declarations Oréinaﬁc‘e-af ‘the Laws




- of Hong ijg (Cap. 11), designated officers, mcludmg the CE, principal

 officials, judicial officers, as well as legislative councillors, etc., shall take the
-oath upon their appointment. Under the oath, they ‘swear to uphelid‘fh:?a Basic
- Law; bear allegiance to the HKSAR of the People’s Republic of China and

serve the BKSAR conscientiously, dutifully, in full accordance with the law,
honestly and with integrity. D

The HKSAR 'Gm%emrr;ent’ has started to look into the issue of

~ whether o request all civils servants to take an oath requested similarly of

other officials under the Oaths and Declarations Ordinance of the Laws of
Hong Kong (Cap. 11).

| As to whether other public organisations will follow suit, we believe
they will consider the issue having regard to their own circumstances and

- néeds. For medical staff, the well-being and safety of patients are the top
 priority of the Government of the HKSAR and the HA. As a public healthcare

service provider, the HA provides professional and non-diseriminatory
healthcare services to the public, and avoids leading to misperception from

~ patients that public hospitals would not adhere to the applicable code of

conduct for healthcare professionals due to difference in stances or
background. Our healthcare staff have all along been upholding
professionalism, demonstrating full commitment to taking care of the injured
and providing appropriate treatment for patients. The HA attaches great
importance to the professional conduct of its staff and requires its staff to
abide by the law. | - '

Conclusion

~ We trust the above will assist the Special Rapporteurs in assessing the
various concerns and allegations put forth in the letter of 19 February 2020.

~ We wish to assure the Special Rapporteurs of the HKSAR Government's firm

commitment to s&feguarding citizens’ lawful rights and freedoms, as well as to
ensuring the provision of medical care to those in need. As we have explained

~ at length in this reply, the allegations raised are either taken out of context, or

plainly false or groundless.




