(Trandated from Arabic)
Permanent Mission of the Republic of Tunisiain Geneva

Observations of the Ministry regarding the concer ns of the Special Rapporteur on the
rights of freedom of peaceful assembly and of association

*Concerning the general prohibition of gatherings: Article 24 of the draft organic law
on the right to peaceful assembly provides a definition of a public assembly in order to
avoid the ambiguity that existed under Act No. 4 of 24 January 1969. The draft law also
establishes that restricting the right to assembly is unlawful. In particular, the draft law
seeks to avoid the confusion that previously existed surrounding peaceful assembly. The
draft law includes the following most important principles and rules (arts. 1 to 5):

* It sets the objective of enacting the law to regulate the exercise of the right to hold
peaceful public gatherings and the right to peacefully demonstrate by adopting the
necessary measures in accordance with the principles of international instruments
relating to civil and political human rights and constitutional principles guaranteeing
these freedoms.

« It defines the concepts of peaceful public assembly and peaceful demonstration.

« It identifies events that are not considered public meetings, including electoral
meetings, meetings organized by the administration and public meetings of parties,
associations, organizations and businesses, as well as events that are not considered
demonstrations and are excluded from the scope of application of the draft law,
including processions, parades, folkloric events, traditiona marches and
commemorative ceremonies, which are subject to Act No. 4 of 1969 on prior
notification.

Under the draft law, demonstrations do not include workers’ sit-ins at their places of work
in the context of exercising trade union rights in accordance with the rules of the Labour
Code, unlike sit-ins that fall outside legal union activities, which are considered unlawful
and treated as gatherings, especidly if they disrupt freedom of work, cause damage to
public and private facilities or affect freedom of movement in any way.

*Concer ning the criminalization of spontaneous gatherings and public demonstrations
and the absence of exceptionsto the requirement of notification:

Article 2 of the draft law stipulates that peaceful public gatherings and demonstrations can
take place freely, without prior authorization, in accordance with the provisions of the law.
However, under article 9 of the law, at least three of the organizers of such meetings are
required to submit a written notification. Similarly, article 35 of the draft law establishes
that anyone who calls for a public meeting or organizes a demonstration without submitting
the prior written notification provided for in articles 6, 7, 14 and 15 of the law shall be
punished with a fine of 1,000 Tunisian dinars. These procedures are put in place in order to
ensure that the necessary security measures are taken in atimely manner.

*Concer ning the cumber some natification procedures:

Clearance procedures have been revised to remove unnecessary restrictions, such as the
condition that authorized demonstrators must be able to exercise their civil rights and the
requirement that they be domiciled in the area where the meeting or demonstration is to
take place. The deadline for submitting notifications has been reduced from 15 days to 10
days prior to the event. For meetings held in the capital, Tunis, the procedure for submitting
notifications to the National Security Directorate has been abolished, and they are now
subject to the general procedure, namely submission of the notification to the competent
governorate or delegation (art. 6). New provisions have aso been added to provide
additional guarantees in the event that the acknowledgement of receipt of the notification is
not issued by the administration. Applicants can now give notification through a judicia
officer. Provisions have been added that require immediate notification of the security unit
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responsible for the gathering to ensure that the necessary security measures are taken in a
timely manner (art. 7).

*Concerning excessive restrictions on where, when and how gatherings can be held:

Provisions on the organization of gatherings have been reviewed in terms of the times and
places they can be organized while ensuring the rights of others, especially those related to
the practice of religious rites, education and public well-being (art. 9). Provisions have also
been introduced to prevent demonstrations from taking place at a date and or time or in a
place other than those specified in the notification, for security reasons and to preserve
public health and comfort, in accordance with international standards and principles.

*Concerning the absence of an administrative or judicial appeal procedure in the
event that a demonstration isnot approved:

Under article 10, the authority competent to take the decision banning a gathering is the
governor with territorial responsibility, who has an obligation to give immediate
notification of this decision and to review the notification format and procedure to ensure
proof of notification. This decision can be appealed to the judicia authorities.

*Concer ning the immunity of law enfor cement officers and the dispersal of gatherings.

Article 34 of the draft law stipulates that “no crimina liability shall be imposed on the
agents charged with dispersing the crowd for their legitimate use of force or firearms or on
the competent authority that authorized them to do so”. This article is intended to establish
legal protection for agents responsible for dispersing gatherings and the authority that
authorizes them to do so when they use legitimate force within the limits of the law.

At the eighth Congress on the Prevention of Crime and the Treatment of Offenders, held in
Havana, Cuba, in 1990, the United Nations Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials were adopted. These principles include, in
particular, rules related to maintaining safety and order during illegal gatherings as well as
genera rules related to the protection of law enforcement officials by providing them with
self-defensive equipment that protects them from attacks when intervening and reduces
their need to use weapons of any kind. The principles are also related to deploying non-
lethal incapacitating weapons in order to reduce the risk to demonstrators or crowds, as well
as limiting the use of firearms to cases of self-defence or defence of others against the
imminent threat of death or seriousinjury if non-violent means are not sufficient to achieve
these objectives.

*Concerning criminal penalties:

Penalties apply for offences resulting from violations of the provisions of this law, most
notably for:

» Déliberately disobeying an order to disperse after the gathering or demonstration has
ended.

 Entering the site of a gathering or participating in a demonstration while carrying a
visible or concealed weapon.

» Organizing or deliberately instigating an armed or unarmed gathering.

 Deliberately continuing to participate in an armed or unarmed gathering after legal
warnings have been issued to disperse. Deliberately concealing either all or part of
one’s face in order to conceal one’s identity is considered an aggravating
circumstance. Gathering at night and using children are also considered aggravating
circumstances.

» The courts have the authority to compel individuals who intentionally continue to
participate in a gathering after legal warnings to disperse have been issued to pay
compensation for damages resulting to others not in the crowd.

Penalties have been abolished for violations involving the submission by organizers of an
incomplete or incorrect notification. The penalties imposed on participants in unauthorized
demonstrations have also been removed and only the organizers are held liable. The
penalties for incitement to armed gathering, gathering at night and the use of children have
been increased.
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*Concerning the prohibition of the use of vehiclesin demonstrations (art. 21):

The purpose of this article is to regulate the restrictions imposed on demonstrators in terms
of the use of vehicles and the carrying of weapons for security reasons.

*Concerning the criminalization of the participation of foreign nationals in
spontaneous gatherings (art. 44):

Provisions have been introduced to block the entry of foreign nationals who have
committed serious crimes during a gathering into the national territory. Similar provisions
have been adopted in several comparable systems.

*Concer ning the prohibition on children participating in gatherings:

Article 42 stipulates that “the penalties provided for in articles 39, 40 and 41 of this law
shall be doubled if the gathering is at night or involves the use of children”. The Specia
Rapporteur expressed concern that the draft law did not give a definition of what is meant
by the “use” of children. He noted that, like adults, children have legitimate demands, as
stipulated in article 15 of the United Nations Convention on the Rights of the Child, which
states: “States Parties recognize the rights of the child to freedom of association and to
freedom of peaceful assembly”. It should be noted that this article applies to unauthorized
gatherings. Asto the use of children, in Tunisia a child is any person below the age of 18,
as established in article 1 of the Convention. In addition, their rights are guaranteed by the
Child Protection Code.
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Genéve le 19 Novembre 2019

M. Le Rapporteur spécial sur le droit de la réunion pacifique et la liberté
d’association ;

)

Faisant suite & votre communication relative au projet de loi sur le droit de
réunion pacifique remplagant la loi n. 196-4 de 1969., j’ai honneur de vous faire
parvenir ci-joint les éléments de réponse des autorités tunisiennes.

Je vous prie, d’agréer I’expression de ma haute considération.

M. Clément Voule, Rapporteur spécial sur le droit de réunion pacifique et la liberté
d’association.

Haut Commissariat d'es Nations Unies aux Droits de PHomme

Palais Wilson
1201 Genéve
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