
 

HRC/NONE/2019/80 

GE.19-12090  (E)    221019    221019 



  (Translated from Chinese) 

 Receipt is hereby acknowledged of the letter dated 2 May 2019 addressed jointly by 

the Special Rapporteur on the promotion and protection of the right to freedom of opinion 

and expression; Special Rapporteur on the rights to freedom of peaceful assembly and of 

association; Special Rapporteur on the situation of human rights defenders; and 

Independent Expert on the promotion of a democratic and equitable international order, of 

the United Nations Human Rights Council (ref. AL CHN 4/2019). The Chinese 

Government wishes to make the following reply: 

A. Overall position 

 The government of the Hong Kong Special Administrative Region (HKSAR) of the 

People’s Republic of China is committed to upholding the rule of law and guaranteeing, in 

accordance with the Basic Law of the Hong Kong Special Administrative Region (the 

constitutional document of the HKSAR) of the People’s Republic of China, the 

fundamental rights and freedoms of all persons in Hong Kong (in particular chapter III of 

the Basic Law). 

 Eight of the nine defendants in the case referred to in the special procedures mandate 

holders’ letter (hereafter “the mandate holders’ letter”) have applied for permission to 

appeal against their convictions (or convictions and sentences). The right of appeal is a 

highlight of the right of due process of law and is guaranteed by the Basic Law, the Hong 

Kong Bill of Rights and the relevant laws of the HKSAR. These guarantees are fully 

enjoyed by all defendants throughout the judicial process. 

 All defendants in the present case were prosecuted, convicted and sentenced in 

accordance with the laws of the HKSAR following regular and sound legal procedures, and 

the laws concerned fully conform to the international human rights guarantees referred to in 

the mandate holders’ letter. Each of the defendants was prosecuted, convicted and 

sentenced for illegal acts which overstepped the limits prescribed by law. The relevant laws, 

in accordance with the criteria of necessity and proportionality, strike a reasonable balance 

between the right to freedom of expression, peaceful assembly and association, and the 

protection of the rights and freedoms of others. 

B. Responses to specific issues raised in the mandate holders’ letter  

1. The Decision of the Government of the People’s Republic of China allegedly 

“rules out full universal suffrage for Hong Kong” (fourth paragraph of the mandate 

holders’ letter) 

 Articles 45 and 68 of the Basic Law set out the goal of election by universal suffrage 

for the Chief Executive and all members of the Legislative Council of the HKSAR. 

 The Decision of the Standing Committee of the National People’s Congress on 

Issues Relating to the Selection of the Chief Executive of the Hong Kong Special 

Administrative Region by Universal Suffrage and on the Method for Forming the 

Legislative Council in 2016 (hereafter “the Decision”), adopted on 31 August 2014, did not 

“exclude” election by universal suffrage. On the contrary, the Decision provides a clear and 

explicit framework for the election of the Chief Executive by universal suffrage. The 

HKSAR government will strive to create a favourable atmosphere for promoting political 

development within the framework of the Basic Law and the Decision. 

2. The use of common law charges in this case allegedly “seeks to dissuade 

others from participating in peaceful protests for fear of excessive punishment and 

may have a chilling effect on civic space” (eighth paragraph of the mandate holders’ 

letter) 

 The HKSAR is a common law jurisdiction. Like other common law jurisdictions, 

Hong Kong’s criminal law derives from statutes and common law (i.e., case law). 
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 The offences for which the accused were charged involve “public nuisance” under 

common law. Public nuisance crimes have long been established under common law. They 

feature sufficient legal certainty and their elements of crime are clearly defined. According 

to case examples, in order to constitute a crime of public nuisance, it must be proved that 

the defendant has committed acts that are not permitted by law, or has not fulfilled his/her 

legal responsibilities, and that the consequences of those acts or omissions must endanger 

the life, health, property or comfort of the public, or hinder the public from exercising any 

right that all enjoy. The act or omission concerned must cause widespread damage to the 

public; the defendant knows or ought to know the consequences of his/her actions or 

omissions. Under common law, public nuisance crimes possessing these elements are not 

“overly broad”. 

 The Department of Justice of the HKSAR government has consistently upheld its 

constitutional responsibility to handle its prosecution of this case in an impartial, 

professional and politically neutral manner and in strict accordance with the law. After 

careful and comprehensive consideration of applicable laws and relevant evidence 

(including what evidence is accepted by the court), the Department of Justice made all 

prosecution decisions fairly and impartially (including the choice of charges) in accordance 

with the publicly available Code of Prosecution. 

 Senior barristers representing the accused stated their views on their clients’ being 

charged with common law “public nuisance” rather than statutory offences. The court ruled 

that it was the privilege of the prosecution to choose charges, which was a long-established 

legal principle. If the prosecution considered that there was no appropriate statutory offence 

to provide appropriate punishment to reflect criminal responsibility in the case, the 

prosecution had the right to use the common law offence of public nuisance. The court also 

pointed out that it was incorrect to say that the accused (if convicted) would be subject to 

heavier punishment as a result of the use of public nuisance, since the final sentence 

imposed by the court would inevitably depend on the court’s assessment of the criminal 

responsibility of the convicted defendant. The concern in the eighth paragraph of the 

mandate holders’ letter that the accused had been charged with common law crimes in 

order to “dissuade others from participating in peaceful protests for fear of excessive 

punishment” is unfounded. 

 Hong Kong’s laws are in line with international human rights standards, rationally 

balancing the rights of freedom of speech and assembly with the protection of the rights and 

freedoms of others. Therefore, the HKSAR government believes that the charges and 

convictions in this case are consistent with the rights to freedom of expression, peaceful 

assembly and association, and will not and cannot have a chilling effect on all those who 

exercise these fundamental rights, nor will they in fact affect their exercise of these 

fundamental rights. 

3. The charges of incitement against the accused allegedly “criminalize the 

dissemination of information and calls for peaceful protest” (seventh paragraph of 

the mandate holders’ letter) 

 A long-established principle of international human rights law is that in balancing 

the rights of demonstrators to peacefully demonstrate with those of other members of the 

public, a comparative verification criterion should be adopted, such as the International 

Covenant on Civil and Political Rights and the European Guidelines on Freedom of 

Peaceful Assembly. 

 This is also consistent with the practice of other jurisdictions. For example, in DPP v. 

Jones (Margaret) and Another [1999] 2 AC 240, tried before the British House of Lords, 

the appellants had been accused of participating in a trespassory assembly on a public road 

in the knowledge that their actions were prohibited by law. The House of Lords considered 

that such roads are public places and can be enjoyed by the public for any reasonable 

purpose; as long as the activities at issue did not constitute a public or private nuisance, and 

would not unreasonably hinder the public’s primary right to enter and leave the public road, 

demonstrators could enjoy the right to peaceful assembly there under those restrictions. The 

key question is whether the use of the public road in that case was reasonable in the above 

sense and did not conflict with the public’s primary right of access to and from the roadway. 
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 In the present case, with regard to the public nuisance offence involving obstruction 

of roadways, the Court adopted reasonableness as a criterion of verification, which includes 

the principle of proportionality to ensure that the right of the demonstrators to peacefully 

demonstrate is properly balanced with the rights of other members of the public, without 

infringing on the constitutional rights of the demonstrators. 

 Therefore, contrary to what is alleged in the seventh paragraph of the mandate 

holders’ letter, it is clear from the foregoing and other parts of the reasons for the verdict 

(e.g., paragraphs 578 and 689 of the reasons for the verdict) and the reasons for the 

sentence (e.g., excessive damage or inconvenience referred to in paragraphs 62 and 63 of 

the reasons for the sentence) that the charges of incitement levied against the accused were 

not intended to “criminalize the dissemination of information and calls for peaceful protest”. 

On the contrary, they were accused of causing partial nuisance to the public by these 

incitements, which exceeded a reasonable scope as well as the rights to freedom of speech 

and peaceful assembly guaranteed by the constitution. 

4. The alleged attempt to “criminalize the legitimate exercise of freedom of 

expression and freedom of assembly” (eighth paragraph of the mandate holders’ 

letter) 

 Although article 21 of the International Covenant on Civil and Political Rights 

recognizes the right to peaceful assembly, it does not define the term “assembly”. The 

Guidelines on Freedom of Peaceful Assembly, jointly prepared by the Office for 

Democratic Institutions and Human Rights of the Organization for Security and 

Cooperation in Europe and the European Commission for Democracy through Law of the 

Council of Europe, define assembly as “the intentional and temporary presence of a number 

of individuals in a public place for a common expressive purpose”. The Guidelines 

emphasize that only “peaceful assemblies” are protected under the right to peaceful 

assembly, and the term “peaceful” should be defined as including conduct that “temporarily 

hinders, impedes or obstructs the activities of third parties”. 

 The occupation action lasted 79 days, starting in September 2014 and ending in 

December 2014, with the participation of tens of thousands of people and the involvement 

of important commercial areas such as Admiralty and Central, whose streets are main 

traffic arteries. In addition, the occupation had been expected to continue indefinitely, with 

the participation of thousands to tens of thousands of people. 

 The occupation action cannot be regarded as “temporary” in scope. Improper 

injunctions against the road occupiers applied for by individual private organizations were 

also approved and enforced by the courts. Unlike the mandate holders, Hong Kong does not 

believe that such a large-scale and indefinite occupation of major traffic arteries in Hong 

Kong’s busiest commercial areas can be regarded as a “legitimate” exercise of freedom of 

expression and assembly. 

C. The charges and convictions are in full conformity with constitutional 

guarantees and international human rights guarantees 

1. The international human rights at issue are constitutionally and legally 

guaranteed in the HKSAR 

 As is well known, many of the rights guaranteed by international human rights 

instruments (such as the Universal Declaration of Human Rights, the International 

Covenant on Civil and Political Rights and the relevant provisions of the United Nations 

Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society 

to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms, 

listed in the annex to the mandate holders’ letter) are not absolute, and may be restricted in 

accordance with the law in order to achieve a rightful purpose. In addition, it is generally 

acknowledged that the State has the responsibility to maintain security and public order 

(including during peaceful demonstrations). The exercise of these rights should not 

overstep the boundaries reasonably established by law, as for example illegally interfering 

with the rights and freedoms of others. 

 The Hong Kong Bill of Rights Ordinance (Cap. 383) incorporates the provisions of 

the International Covenant on Civil and Political Rights applicable to Hong Kong into 
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Hong Kong’s law. Articles 16, 17 and 18 of the Hong Kong Bill of Rights respectively 

guarantee the right of freedom of expression, the right of peaceful assembly and the right of 

freedom of association. Their provisions are the same as those of articles 19, 21 and 22 of 

the Covenant. 

 These rights and freedoms are recognized at the constitutional level by article 27 of 

the Basic Law, which stipulates that Hong Kong residents enjoy freedom of speech, press 

and publication, and freedom of association, assembly, procession and demonstration. 

According to article 39 of the Basic Law, any restrictions on these rights and freedoms 

must be stipulated in accordance with the law and may not contravene the Hong Kong Bill 

of Rights Ordinance. 

 Like articles 19, 21 and 22 of the International Covenant on Civil and Political 

Rights, articles 16, 17 and 18 of the Hong Kong Bill of Human Rights contain criteria for 

verification of necessity and proportionality, and require a reasonable balance between 

relevant rights and other rights (such as national security, public safety, public order and the 

protection of the rights and freedoms of others).  

2. The charges did not unreasonably restrict the rights of the accused 

 The Hong Kong Court of Final Appeal ruled in Secretary for Justice v. Wong Chi 

Fung and others (2018) 21 HKCFAR 35 that although the concept of “civil disobedience” 

was recognized by Hong Kong law, it did not constitute an effective defence in criminal 

cases. The principle of proportionality embodied in civil disobedience also requires that 

demonstrators’ behaviour conform to proportionality and avoid excessive damage and 

inconvenience. As to the present case, the District Court, having taken into account the 

facts in the case, ruled that the defendants’ freedom of assembly and expression were not in 

any way unreasonably or disproportionately restricted. In consideration of article 27 of the 

Basic Law, the District Court ruled that the definition of the crime of public nuisance is 

clear and precise, thus meeting the requirement that restrictions must be “prescribed by 

law”; the restrictions on the fundamental rights of freedom of expression and freedom of 

peaceful assembly entailed in the crimes of “conspiracy to commit public nuisance”, 

“incitement to commit public nuisance” and “incitement to incite public disturbance” also 

conform to the principle of proportionality. 

 The accused were prosecuted and convicted, not for their promotion or defence of 

human rights, but on the basis of their illegal acts, because the occupation action caused 

excessive damage and inconvenience to the public, and resulted in “common harm to the 

public”. 

3. The defendants enjoyed a fair and public trial 

 The defendants in this case were convicted after a fair and public trial. They had the 

right to apply for legal aid. Each person was represented by a team of lawyers appointed by 

that person and led by a senior barrister during the trial. They also had ample opportunity to 

make statements and present evidence that they thought appropriate in a fair and public trial. 

In addition, they had the right to appeal against their convictions and penalties to the Court 

of Appeal and then to the Court of Final Appeal, which, under article 82 of the Basic Law, 

may invite judges from other common law jurisdictions to participate in the trial. 

 Therefore, the constitutional guarantees in the Basic Law and the Hong Kong Bill of 

Rights are in conformity with the international principles of human rights embodied in the 

relevant provisions of the Universal Declaration of Human Rights, the International 

Covenant on Civil and Political Rights and the United Nations Declaration on the Right and 

Responsibility of Individuals, Groups and Organs of Society to Promote and Protect 

Universally Recognized Human Rights and Fundamental Freedoms listed in the annex to 

the mandate holders’ letter. In addition, the accusations and convictions of the defendants in 

this case do not conflict with the defendants’ rights to a fair trial, freedom of expression and 

freedom of association, and peaceful assembly. Any person, whether or not a “human rights 

defender” or a self-proclaimed “human rights defender”, has the right to disseminate 

information on human rights and fundamental freedoms, but that right must be exercised 

within the confines of legality. 
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D. Conclusions 

 As criminal litigation proceedings connected with the occupation action are still 

ongoing, it is not appropriate for the HKSAR government to make more specific comments 

at this stage. The Department of Justice of the HKSAR government will continue to 

conduct prosecutions in accordance with the Prosecution Code, applicable laws and 

relevant evidence. The HKSAR government is confident that the courts of the HKSAR will 

continue to try cases in accordance with judicial independence. As noted above, Hong 

Kong’s laws embody international human rights standards. 

 In addition, with regard to item 4 of the eleventh paragraph of the mandate holders’ 

letter, the HKSAR government reiterates that the HKSAR is committed to upholding the 

rule of law and will continue to safeguard the rights and freedoms of all persons in Hong 

Kong in accordance with the constitutional guarantees of the Basic Law (especially articles 

27, 39 and 41) and related international human rights standards. 

    




















