(Translated from Russia)

Information from the Republic of Kazakhstan concerning L. Voloshina and V.
Iavtushenko

In response to the communication of the United Nations special rapporteurs concerning the
administrative offences relating to L. Voloshina and V. Iavtushenko, we submit the following
information:

On 15 February 2019, Ms. Voloshina and Mr. Iavtushenko were found guilty by the special
interdistrict administrative court of Astana of an administrative offence under article 517 (5)
(violation by foreign nationals of the migration laws of the Republic of Kazakhstan — carrying
out of activities inconsistent with the purpose of the visit indicated on the migration card) of
the Code of Administrative Offences and were subjected to the administrative penalty of
deportation from the territory of Kazakhstan. As noted, the court decision was based on
information extracted from the unified information system “Berkut”, according to which the
two Ukrainian citizens, upon entering the territory of Kazakhstan, stated that the purpose of
their visit was personal matters.

However, the copy of Ms. Voloshina’s migration card attached to the communication
indicates that the actual purpose of her visit to Kazakhstan was a human rights monitoring
mission.

Moreover, the offenders did not provide any supporting documents to the authorities about
their arrival in the Republic of Kazakhstan or about their human rights mission.

It is established fact that they conducted interviews, made live broadcasts, and published
videos and articles in the media.

The authorities were not officially notified of the Ukrainian citizens’ affiliation with the
Italian Federation for Human Rights, of their status as observers, or of the purposes and
objectives of the observation mission to Kazakhstan.

On 24 February 2019, the lawyer, T.S. Shaikov, filed an appeal with the Nur-Sultan Appeals
Court to cancel the ruling of the special interdistrict administrative court of the capital against
Ms. Voloshina and Mr. Iavtushenko.

On 26 February, both appeals were rejected by the Court of Nur-Sultan by virtue of articles
829-14 (2) and 883 (4) of the Code of Administrative Offences, according to which a court
ruling on the expulsion of a foreigner or stateless person from Kazakhstan enters into force
from the date it is issued (after the pronouncement of the ruling); any further appeals or
protests are to be made in accordance with section 46 of the Code of Administrative Offences.

In addition, the Ministry of Internal Affairs of Kazakhstan conducted an investigation into
whether employees of the migration services had committed any violations in imposing an
administrative penalty on Ms. Voloshina and Mr. Iavtushenko; it found no such violations.

The Office of the Procurator General is currently investigating the appropriateness of the
actions of law enforcement officers in respect of Ms. Voloshina and Mr. Iavtushenko.

We wish to note that the expulsion of Ms. Voloshina and Mr. Iavtushenko from Kazakhstan
is not related to the activities of the former judges in the case of Aigul Akberdy, with whom
Ms. Voloshina met many times in Aktau without any restrictions over the course of 11 days
— from 3 to 13 February.

Legislative measures

On 25 July 2017, an Act came into effect that amended and supplemented various pieces of
legislation in order to harmonize them with the Constitution, thereby providing for
fundamental changes to the Code of Administrative Offences.

These included a new procedure for cassation appeals in administrative cases.
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Whereas before the adoption of this Act, final decisions on administrative cases could be
reviewed in the Supreme Court only when challenged by the Procurator General or deputy
procurators, other persons, as long as they comply with the requirements of the Code of
Administrative Offences, may now independently petition the court of cassation to have the
final court order in an administrative case reviewed.

In accordance with article 851 (4) of the Code of Administrative Offences, in addition to the
procurator who has the right to submit a cassational protest, the following persons have the
right to file a petition:

» The person who has been penalized under administrative law
 The victim

* Their legal representatives or counsel

» Representatives of legal entities

* The competent authorities (officials) who brought the proceedings, through their
central authorities

The petition or protest, together with the case file, is referred for consideration to a special
chamber of the Supreme Court.

In accordance with article 851 (5) of the Code of Administrative Offences, the only grounds
for review are that:

(1)  Carrying out the decision could lead to serious and irreversible consequences for
human life or health or for the economy or security of the Republic of Kazakhstan.

(2)  The decision violates the rights and lawful interests of the general public, or is
otherwise counter to the public interest.

(3)  The decision violates the principle of uniform interpretation and application of the law
by the courts or competent authorities (officials).

In keeping with this provision, the petition must always indicate:

* Which serious and irreversible consequences for human life or health, or for the
economy or security of the country could result from the execution of the decision

* Which rights and lawful interests of the general public the order violates, or in what
other way it is contrary to the public interest

* How the decision violates the principle of uniform interpretation and application of
the law by the courts or competent authorities (officials)

In the absence of or failure to indicate, in the petition, these grounds or the other information
stipulated in article 848 (8) of the Code of Administrative Offences (name of official to whom
the petition is addressed; name of the party submitting the petition, address and procedural
status of the party submitting the petition; the courts that considered the case in the first
instance and on appeal and the content of their decisions; the court ruling to which the
petition refers), the petition is returned to the person who filed it without being considered.

Therefore, in accordance with article 851 (4) of the Code of Administrative Offences, an
offender who disagrees with a court ruling has the right to petition the Supreme Court for a
cassation review of a final court ruling if the requirements of the Code of Administrative
Offences are met.

As of 13 May 2019, no such petition regarding the aforementioned case had been received
by the special chamber of the Supreme Court.
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The Permanent Mission of the Republic of
Kazakhstan to the United Nations Office and
other International Organizations in Geneva
presents its compliments to the Office of the
High Commissioner for Human Rights and has
the honor to transmit the reply of the Republic
of Kazakhstan to the joint communication Ref.
AL KAZ 1/2019 dated 9 April 2019 from the
Special Procedures of the Human Rights
Council.

Enclosure: as stated, 3 pages.

The Permanent Mission avails itself of this
opportunity to renew to the OHCHR the
assurances of its highest consideration.

Geneva, 7 June 2019

Office of the United Nations
High Commissioner for Human Rights

Geneva

0000433
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16, Chemin du Prunier 1218 Grand-Saconnex Tél: +41 22 788 66 00 Fax: +41 22 788 66 02 mission@kazakhstan-geneva.ch



Nupopmanus Pecnydsiukn Kazaxcran
B oTHOLIeHUH JI.Bonommuoi u B.AABTyIEHKO

I[To o6pamenuro CnemnoknaguukoB OOH oTHocuTensHO 1gen 00
aJIMUHHUCTPATUBHOM  IIPABOHAPYLIEHWHK B  OTHOmEHUM JI.BomomwmHou wu
B.SBTymenko, cooOaeM cieayroiee.

15 ddespans 2019 roma  cnenuanu3UpPOBAHHBIM — MEXPaHOHHBIM
aJIMUHUCTPATUBHBIM cyaoM T. Acrtanbl (nmanee - CMAC) Jl.Bonomwmna wu
B.SIBTymIeHko ObLIM MpU3HAHBI BUHOBHBIMU B COBEPIICHUH aIMUHUCTPATUBHOTO
MPaBOHAPYIIIEHUSI B COOTBETCTBHUM C MyHKTOM 5 ctatbu 517 (napywenue
unocmpanyamu 3akonooamenvcmea PK 6 obnacmu muepayuu — necoomsemcmesue
o0CyWecmenieMou 0esimeIbHOCMU YesaM, YKA3AHHbIM 8 MUCPAYUOHHOU KApmMOoUKe)
Konekca Pecnyomuku Kazaxctan 00 aAMUHUCTPATHBHBIX IPABOHAPYLIEHUSAX
(manee - KoAlIl) u npuBieyeHbl K aIMUHUCTPATUBHOW OTBETCTBEHHOCTH B BUJE
BbIBOpeHUs ¢ Tepputopun PecnyOnuku Kaszaxcran. Kak ormeuaercs B
oOpallleHnH, penieHue cyaa ObuUlo OocHOBaHO Ha wuHMopManuu w3 Enunoi
nHpopMalMOHHOW cucTeMbl «bepKyT», COrJacHO KOTOpOW TrpakaaHe YKpauHbI
IIpU BBE3/€ Ha TeppuTopuro Kasaxcrana ykasanu 1enb BUSUTA, KAK YaCTHBIM.

OnHako NpPUIIOKEHHAsT K OOpalIeHUI0 KOMHMS MUTPALMOHHON KapThl
JL.BomomuHOM  CBUAETEIBCTBYET O  JEUCTBUTEIIBHOM  YKa3aHUM  €IO
IIPaBO3AIMTHOM MOHUTOPUHIOBOM MHCCUH B Ka4eCTBE L€ BU3KUTa B KazaxcraH.

Kpome Toro, xakux-nu00 MOATBEPKIAIOIIUX JOKYMEHTOB O NMPUOBITUH B
PecnyOoniuky KazaxcTtaH M OCyIIECTBIEHHS JEATEIBHOCTH MHCCHM 10 TIpaBaM
YEJI0BEKA, MPABOHAPYILIUTENN YIIOJHOMOYEHHOMY OpraHy HE IPEAOCTABUIIN.

JlocTOBEpHO YyCTaHOBJIEHBI (DAKTHI MPOBEACHHS HWMHU HHTEPBBIO, MPSIMBIX
a(upoB, MydIMKaluK BuaeoMarepuanoB u crareit B CMU.

O npuHaIIeXKHOCTH TpaxiaaH YKpauHbl K HranbsHckoil ¢enepanuu 3a
IpaBa 4YeJIOBEKa, MX CTaTyce HaOgronarened, HelsX M 3ajadax HaOiromarenei
muccuun Binactu Kazaxcrana opuuuanbHO HE YBEIOMIISUIHCH.

24 Qespans T.r. B anemnsinuoHHyro uHcTaHuuio Cyna 1. Hyp-Cynran
MOJIaHa aneJIiuuoHHas xanoba ot aaBokata [llankosa T.C. 06 oTMeHe cyaeOHBIX
aktoB CMAC r. Hyp-Cynran B otHOmeHnu JI.Bomommuon u B.SIBTymenko.

Onpenenenuem Cyna r. Hyp-Cyntan ot 26 deBpans T.r. o0e kanoObl
BO3BpalleHbl. [[pyunHON BO3BpaTa MOCITYXWIO TO, YTO B CHIIy YacTH 2 CTAaTbU
829-14 m uvactu 4 crareum 883 KoAIl mocraHoBineHne cyna O BBIIABOPEHUH
MHOCTpaHUa Win Jinna O0e3 rpaxiaaHcTBa 3a mnpeaensl PecnyOnuku Kazaxcran
BCTyHaeT B 3aKOHHYIO CWIYy CO [JHS €ro BblHECEHHs (MOcie OrjlalleHus
MOCTAHOBJICHUSI),  JajbHelee ero  oOXKajlloBaHME U ONPOTECTOBAHUE
ocymectBisieTcs B nopsake I'massr 46 KoAlL

OpnHOBpeMEHHO, MO AaHHOMY (aKTy MpOBE/IeHa MpoBepKa B MUHUCTEPCTBE
BHyTpeHHuX nen PecnyOnuku Kazaxcran. Ilo pe3ynabTaTaM npoBepKH HapylIeHUN
CO CTOPOHBI COTPYIHHMKOB MHUIPAallMOHHOM CIIyXObl, B YacTH NPHUBICUEHUS K
aIMUAHHACTPATHBHON OTBETCTBEHHOCTH BBIIEYKA3aHHBIX I'PaXJaH, HE BBISBIICHO.
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B Hacrosmee Bpewms, ['enepanbHas mpokypaTypa Pecnybnuku Kazaxcrtan
OCYILLECTBIIAIOT IIPOBEPKY IIPaBOMEPHOCTH JNEUCTBUU COTPYIHUKOB
MIPAaBOOXPAHUTENBHBIX OPraHoB B OTHOLIEHUH JI.Bonomuuoi u B.AIBTymieHko.

Bwmecrte ¢ Tem, oTMedaem, 4TO BBIIBOPEHUE TPAXKIAH Y KPAWHBI 32 MPEIEIIbI
Kazaxcrana He CBs3aHO C J€ATEIBbHOCTHIO OBIBIIMX CyIed Mo jaeny AWryinb
AxOepapl, ¢ kotopsiMu JI.Bonmomuna B teuenue 11 nneit — ¢ 3 mo 13 ¢eBpans
MHOTOKpaTHO BCTpedasiach B I.AKTay 0e3 KaKux-JIu00 OrpaHUYCHHI.

3akoHoaaTeIbHBIC HHUIMATHBBI

25 mons 2017 roma Berynuia B cuiy 3akoH PecnyOnumkm Kaszaxcran «O
BHECEHUM W3MEHEHMH W JONOJHEHHM B HEKOTOPBIE 3aKOHOAATENIBHBIE aKThI
Pecny6sinku Kazaxctan mo Bompocam HX NPUBEIECHHS B COOTBETCTBHE C HOpMaMU

Koncturynunn PecniyOnuku Kazaxctany, KOTOPBIM MPEYCMOTPEHBI
KapauHaiabHble HOBEUIHI B KOAIL.
B YaCTHOCTH, MPENYCMOTPEH HOBBIU MOPsAA0K repecMoTpa

aIMUHUCTPATUBHBIX A€ B KACCAIIMOHHOW MHCTAHIIUU.

Ecnu no npuHATHMS naHHOrO 3aKOHA BCTYNUBIIME B 3aKOHHYIO CHITY
MOCTAHOBJIEHUSI MO AJMUHHUCTpaTUBHbIM JenaM B BepxoBHom Cyne wornu
repecMaTpuBaTbCsl TOJNBKO 1o mportecty ['enepambHoro IIpokypopa u ero
3aMecTUTeNel, TO Temepb W JPyrue Julla ¢ COONIOJeHHEeM TpeOOBaHUU HOPM
KoAIl morytr caMocCTOATENbHO 00pamarbCsi B KAaCCAllMOHHYK) HWHCTAHIMIO C
XO/IaTailCTBOM O BHECEHUM IMPEICTABICHUS HA NEPECMOTP COCTOSIBIIETOCS
CyZieOHOr0 aKTa Mo aJMUHHUCTPATUBHOMY JEIY.

Cornacuo vactu 4 crtaten 851 KoAIl Hapsgy ¢ mpoKypopoM, UMEIOIINM
MPaBO Ha MPUHECEHUE KAaCCALMOHHOIO MPOTECTa, MPaBO MOJAYM XOJATaNCTBA O
BHECECHHU MTPEJCTABIECHUS UMEIOT:

- JINI0, TPUBJICYCHHOE K A/IMAHUCTPATUBHON OTBETCTBEHHOCTH;

- IOTEPIIE BN,

- UX 3aKOHHBIE MPEICTABUTENH, 3AIIUTHUKY;

- IPEACTABUTENN FOPUANYECKUX JIULL;

- YIOJHOMOYEHHBIE OpraHbl (JOJDKHOCTHBIE JIMIA), OCYIIECTBISABIINE
MPOU3BOACTBO MO JIeNIy, Y€pe3 CBOU LICHTPAJIbHbIC OPraHBbI.

[IpencraBnenne, mnOpoTecT BMECTE C  JEJIOM  HANpaBISIOTCA  JJIs
pacCMOTpEHUS B CIIEIUATIM3UPOBAHHYIO Cy1eOHYI0 KoJuieruto Bepxosnoro Cyna.

B coorBerctBUM ¢ wacthto S5 cratbu 851 KoAIl HCKIHOUUTENBHBIMU
OCHOBAaHMSIMM ISl IEPECMOTPA SBJISIFOTCS CIIy4yau, KOTa:

1) ucrnonHeHHWe NPUHITOTO TMOCTAHOBICHUS MOKET MPHUBECTH K TAKKUM
HEOOPATUMBIM MOCIEICTBUSM JIJIsl 'KU3HU, 30POBbS JIO/IeH TUOO0 1Ji1 SKOHOMHKHU
u 6e3zonacHoctu Pecnyonuku Kaszaxcran;

2) NpUHATOE TNOCTAHOBJEHHWE HApylIaeT MpaBa M 3aKOHHBIE HHTEPECHI
HEOMpPEACTICHHOT0 KpyTra JIUI WU UHbIE MyOIUYHbIE HHTEPECHL;

3) OpuHATOE NOCTAaHOBJEHHWE HapyllaeT eAMHOOOpa3ue B TOJKOBAaHUU U
MPUMEHEHUHN CYyJlaMH, YIMOJTHOMOUYECHHBIMU OpraHaMu (JOJKHOCTHBIMU JTUIIAMH )
HOPM IIpaBa.



Hcxons u3 cMbicia JaHHON HOPMBI B X0/IaTaliCTBE B 0053aTEILHOM MOPSIAKE
JOJKHO OBITh YKa3aHUE:

- K KaKUM TSKKUM HEOOpaTUMBIM TOCIEACTBUSM MJIS KU3HU, 370POBbS
J0JIe, SKOHOMHUKU U O€30MaCHOCTH PECIyOIMKH MOKET MPUBECTU UCIIOTHEHUE
IMOCTAHOBJICHHS;

- KaKue IpaBa M 3aKOHHBIE WHTEPECHI HEOMPEIACICHHOTO Kpyra JIUL WIu
MHbIE TyOJIMYHBIE HHTEPECHl HAPYIIIAET MOCTAHOBICHUE CY/Ia;

- KakuM oOpa3oM NPHUHSTOE IMOCTAHOBJICHUE HApYyIIaeT €IUHO0Opa3ue B
TOJKOBAaHHUM W  TNPUMEHCHUU  CYJaMH, YIOJIHOMOYEHHBIMHU  OpraHaMH
(IOMKHOCTHBIMU JIMIIAMU) HOPM TIpaBa.

[Ipn oTCYTCTBUM U HEYKA3aHUU JAHHBIX OCHOBAHUU B XOJATAKWCTBE, a TAKKE
ykazaHHbIXx B uactu 8 ctatbu 848 KoAll ngpyrux cBeaeHuil (haumenosaHue
O0NIHCHOCIMHO20 UYA, KOMOPOMY A0pecyemcs Xo0amaucmeo, auyd, nooarnuje2o
xooamaucmeo, e20 MeCma HCUMeNbCmed UIU Mecma HAXOHCOeHUs U
npoOYeccyarbHO20 NOJIOMCEHUs NOo O0ely, YKA3aHue Ha cyobl, pacCMampusasuiue
0ello 8 nepeoll, aneilIAYUOHHOU UHCMAHYUSAX, U COOepIHCaHUue NPUHAMBIX UMU
peuieHuli; cyO0eOHblll aKkm, HA KOMOPbl nooaemcsi X00amaicmeo), X0naTaluCcTBO
BO3BpAIlla€TCs JUILY, €T0 MOoAaBIIEMY, 0€3 paCCMOTPEHUS.

B cBsa3u ¢ usnoxkeHHslM, contacHO 4dacth 4 crateu 851 KoAlIl B cimywae
HECOINIacusi C COCTOSBIIMMCS CYAEOHBIM aKTOM IIPaBOHAPYIIHUTENh BIIpPaBe
oOparuthcs B BepxoBubiii Cyn ¢ XonaTaliCTBOM O BHECEHUU MPEACTaBICHUS Ha
MEPECMOTP B KACCAIIMOHHOM MOPSJIKE BCTYMUBIIETO B 3aKOHHYIO CUJIY CY/€OHOTO
akrta ¢ coomonenueM tpedoBanuii KoAll

ITo cocrosiHnio Ha 13 mas T.r. XOJaTaicTBa MO BBINICYKA3aHHBIM JI€JIaM B
ajgpec crHenuamu3upoBaHHON cyneOHol kosuierun BepxosHoro Cyna He
MOCTYIAJIH.



