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  (Translated from Arabic) 

The Permanent Mission of the Arab Republic of Egypt to the United Nations, World 

Trade Organization and other international organizations, Geneva 

  Memorandum 

 Response to the joint communication from the Special Rapporteur on extrajudicial, 

summary or arbitrary executions and others on criticisms of Law No. 161 (2018), on the 

treatment of certain senior commanders of the armed forces 

  Subject 

 The letter from the Ministry of Foreign Affairs enclosed a copy of the joint 

communication from the Special Rapporteur on extrajudicial, summary or arbitrary 

executions, the Special Rapporteur on the promotion and protection of the right to freedom 

of opinion and expression; the Special Rapporteur on the rights to freedom of peaceful 

assembly and of association, the Special Rapporteur on torture and other cruel, inhuman or 

degrading treatment or punishment and the Special Rapporteur on the promotion of truth, 

justice, reparation and guarantees of non-recurrence. The communication contained 

criticisms of Law No. 161 (2018), on the treatment of certain senior commanders of the 

armed forces. 

 These criticisms are refuted as follows: 

  Preamble 

 The law complied with all the constitutional and legal procedures, both formal and 

substantive, necessary for promulgation, as follows: 

• Pursuant to article 190 of the Constitution, the bill was put before the legislative 

section of the Council of State to ascertain compliance with the Constitution and 

relevant laws. The legislative section made no constitutional or legal comment on 

the bill save for the need to seek the opinion of the military judiciary thereon. 

• The bill was then put before the House of Representatives, which approved it by a 

two-thirds majority of members at session No. 68 (16 July 2018), in compliance 

with the provisions of the Constitution. 

• The law was promulgated and published in the Official Gazette, No. 29 (bis 5) (25 

July 2018), coming into effect the day after publication, pursuant to article 7 thereof. 

 It should be noted that the law will be subject to further scrutiny by the Supreme 

Constitutional Court in the event that it is challenged before the Court on grounds of 

unconstitutionality. Under the Constitution, the Supreme Constitutional Court is an 

independent judicial authority that may decide to dismiss the challenge or to affirm the 

unconstitutionality of the law in its entirety or in respect of any article thereof. A decision 

in favour of the unconstitutionality of a legal provision entails cancellation of its effect, 

making it devoid of legal force, and its removal from the corpus of State legislation, 

rendering it null and void retroactively from the date on which it came into force as a legal 

provision and not just from the date the decision was issued. 

 It is established under article 49 of the Supreme Constitutional Court Law, No. 48 

(1979), amended by Decision of the President of the Republic, No. 168 (1998), that a 

provision ruled to be unconstitutional by the Court shall cease to be applicable to events as 

of the day following date of publication, as well as to events prior to publication, unless the 

ruling of unconstitutionality specifies a different date of coming into force (see the ruling 

delivered in Case No. 154, judicial year 21/ constitutional – session of 16 March 2003). 



HRC/NONE/2018/156 

2 GE.18-19088 

I. The communication states that the law empowers the President to designate a group 

of high-ranking military officers with lifelong reserve status, granting them the benefits and 

privileges afforded to a sitting minister. Other privileges may be granted to them by 

presidential decree. The bill does not specify criteria of designation or scale of benefits. 

 Our response is as follows: 

 The aforementioned law, with its provision for lifelong reserve status, does not 

create a new legal category. Instead, it highlights the authority of the President to make 

such designation, as affirmed by the provisions of the Law on the Conditions of Service and 

Promotion for Officers of the Armed Forces. This status is not a privilege granted to those 

addressed by the law. Rather, it is a limitation that puts them at the beck and call of the 

armed forces, allowing the military to take advantage of their long professional experience, 

and places them under all the restrictions to which officers in the armed forces are subject. 

They are treated, functionally, as ministers in terms of job status and the requirements of 

service in the reserve. No financial privilege arises from this arrangement. 

 Article 1 of the law obliges certain senior commanders in the armed forces to 

commit to lifelong service, affirming the right of the State to call them up for military 

service throughout their lifetimes in view of the knowledge and experience they have 

acquired over the course of long military careers. Appreciating the importance of this, the 

legislature saw the need to impose such a restriction in order to protect the security of the 

Egyptian State.  

 Whereas this lifelong commitment represents a permanent restriction on the rights 

and fundamental freedoms of these senior commanders, particularly the right to work, earn 

a living and achieve an adequate standard of living for themselves and their families 

pursuant to articles 6 and 11 of the International Covenant on Economic, Social and 

Cultural Rights; and the right to freedom of movement, to choose a place of residence and 

to travel inside and outside the country pursuant to article 12 of the International Covenant 

on Civil and Political Rights, 

 And whereas no-one may be arbitrarily deprived of these rights and freedoms – 

which may not be restricted in any way save as stipulated by law or required for the 

protection of national security, public order, public health, public morals, the rights and 

freedoms of others and the other rights recognized by the Covenant – the demands of 

justice, namely the balance between rights and duties which is more important than either 

alone, require that senior commanders of the armed forces be compensated for this lifelong 

professional obligation. This is regulated by articles 2, 3 and 4 of the law, which envisages 

them being accorded the same treatment as the holders of other executive positions of State 

(i.e. ministers) and combining the allowances set out in this law with privileges established 

under other laws, given that the holders of such positions are not encumbered with the same 

obligation and that the efforts and sacrifices of senior commanders are beyond dispute,  

 This law is consistent with the legislative environment in Egypt. Following the 

glorious October War of 1973, Law No. 35 (1979) was promulgated to honour the senior 

commanders of the armed forces who took part in that war. Article 1 stipulated that 

surviving commanders shall continue to serve for life to enable the armed forces to take 

advantage of their exceptional experience for the sake of national security. In return for this 

commitment, the law contains special financial arrangements. 

II. The communication states that article 5 of the law establishes that a cadre of senior 

military officers will be protected from any investigation or judicial action initiated against 

them for any acts committed in the discharge of their duty or as a result of it in the period 

between 3 July 2013 and January 2016. 

 Our detailed response is as follows: 

1. This law does not offer pardon (either presidential or legal) to those it addresses. 

Rather, it identifies a situation sui generis and sets out a regulatory framework for the 

procedures to be followed in the event that legal proceedings are initiated against the 

aforementioned for actions ordered by them in the course of or because of their service 

during the period specified by the law. It does not prevent them from being investigated or 
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referred to the competent court. The same procedures are followed in respect of a number 

of State employees, including judges, diplomatic staff and lawyers. 

 The aforementioned article 5 contains a provision to the effect that the prosecutor 

may not investigate or take judicial action against those addressed by this law for any act 

committed in the course of or because of the performance of their duties during the period 

between suspension of the Constitution and first convening of the House of Representatives, 

“except with the permission of the Supreme Council of the Armed Forces”. 

 This is because, during that period, Egypt experienced tumultuous events that nearly 

destroyed the unity and stability of the State, compelling a cadre of military officers to 

assume the task of managing the country’s affairs, preserving national security and 

protecting territorial integrity.  

 To safeguard the position of the armed forces and the role of senior commanders, the 

legislature decided to suspend, during an exceptional time and within the narrowest of 

limits, the right of the prosecutor to pursue investigations and initiate criminal proceedings 

without the permission of the Supreme Council of the Armed Forces. Such permission 

cannot under any circumstances be considered as granting immunity from criminal 

prosecution to senior commanders of the armed forces. It is simply a measure taken prior to 

a criminal investigation for the public good. 

2. Suspension of the right of the prosecutor to pursue investigations or initiate criminal 

proceedings for certain crimes at the discretion of State bodies is consistent with the 

authorization given to the legislature pursuant to article 189 of the Constitution. It is merely 

a procedural action taken for non-personal reasons related to the nature of the work of those 

bodies, requiring procedural protection to ensure that public employees perform their jobs 

properly. 

3. Suspension of the right to investigate or initiate criminal action for a previous 

measure taken by a certain body is recognized by the Egyptian legislative environment and 

there are numerous examples of this. Article 113 of the Constitution stipulates: “It is 

prohibited, except in cases of in flagrante delicto, to take criminal action against a member 

of the House of Representatives without the prior permission of the House. If not in session, 

permission must be granted by the Office of the House of Representatives and the House 

notified of the decision as soon as it is in session.” Articles 96 and 130 of the Judicial 

Authority Law, No. 46 (1972) stipulate that, in cases of flagrante delicto, judges or 

members of the public prosecution service may not be arrested or held in preventive 

detention without the approval of the Supreme Judicial Council. Article 131 of the Central 

Bank and Banking and Monetary System Law, No. 33 (2003), does not permit a criminal 

case to be brought or investigative measures taken in respect of the crimes stated therein. 

Articles 116(bis) and 116(bis a) of the Penal Code, within the scope of application of this 

law, require the permission of the Governor of the Central Bank or a request from the Prime 

Minister. Article 16 of Law No. 10 (2009), on the regulation of non-banking financial 

markets and instruments, does not permit investigative measures to be taken or a criminal 

case to be brought in respect of the crimes stipulated in the Capital Market Law, No. 93 

(2000). The Real Estate Finance Law, No.148 (2001) and the Financial Leasing Act, No. 95 

(1995) require written permission from the head of the Financial Regulatory Authority. The 

same applies to the Advocacy Law No. 17 (1983, amended), which sets out a procedural 

framework for lawyers who commit crimes during or because of the exercise of their 

professional duties. 

III. The communication states that article 6 affords designated military officers 

diplomatic immunity when travelling abroad, thereby protecting them from international 

criminal prosecution and effectively establishing a blanket amnesty for all human rights 

violations without exception. 

 Our response is as follows: 

 The purpose of granting those addressed by the law certain diplomatic immunities 

while travelling abroad is to facilitate their work. These immunities are confined to periods 

spent abroad and do not affect their legal position while inside the country. They remain 
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subject to all the legal and judicial procedures stipulated in the Constitution and national 

laws.  

IV. The communication states that this law violates the rights of victims to justice, legal 

action and compensation. 

 Our response is as follows: 

 The Constitution provides assurances to protect litigation, providing international 

standards of redress regulated by law and guaranteeing the right to litigation and equality 

before the law for everyone without exception. 

 In conclusion, the regulation by the Egyptian legislature, pursuant to the 

aforementioned law, of the job status of a cadre of armed forces commanders is designed to 

take advantage of their military knowledge and expertise to protect Egyptian national 

security, as well as to honour them for the effective roles they played, which had such a 

significant impact on maintaining the stability of the State and security of its citizens during 

that momentous time in the country’s history. 

 While the law requires permission to be obtained before judicial measures can be 

taken, it does not afford amnesty or judicial immunity from criminal prosecution for senior 

commanders of the armed forces. Rather, it is a pre-investigation measure taken in the 

public interest and for the sake of national security. It was introduced by the legislature in 

accordance with the Constitution and the law and has met with acceptance from Egyptian 

society, given its compliance with the historical legal environment and compatibility with 

the rules of procedure that apply to other groups of State employees for reasons unrelated to 

their persons but demanded by the nature of their jobs and the time and place of the 

exercise of their duties. 

    














