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  (Translated from Arabic) 

Memorandum in response to the joint communication from the Working Group on 

Arbitrary Detention, the Special Rapporteur on the promotion and protection of the 

right to freedom of opinion and expression, and the Special Rapporteur on the 

situation of human rights defenders 

Subject: 

 The Committee received letter No. 462 S, dated 20 June 2018, from the Ministry of 

Foreign Affairs containing the joint communication from the Working Group on Arbitrary 

Detention, the Special Rapporteur on the promotion and protection of the right to freedom 

of opinion and expression, and the Special Rapporteur on the situation of human rights 

defenders, concerning the case of the journalist and blogger Wael Abbas. 

 The response to the points raised in the communication are set out below: 

I. Detention-related safeguards in Egypt and their compatibility with 

international norms, in particular article 9 of the International Covenant on Civil and 

Political Rights: 

 The Egyptian Constitution respects the obligations enshrined in international human 

rights law concerning guarantees of personal liberty, in particular article 9 of the 

International Covenant on Civil and Political Rights. It also ensures that they appear before 

independent judicial bodies and that there are no exceptions to such guarantees, either 

pursuant to counter-terrorism laws or any emergency legislation. Article 94 of the 

Constitution stipulates that: “The rule of law is the basis of governance in the State. The 

State is subject to the law, and the independence, immunity and impartiality of the judiciary 

are fundamental guarantees for the protection of rights and freedoms.” 

 Article 54 of the Constitution stipulates that: “Personal freedom is a natural right 

that is protected and may not be violated. Apart from cases of flagrante delicto, it is not 

permissible to arrest, search, detain, or restrict the freedom of any person except pursuant to 

a reasoned judicial order necessitating an investigation. All persons whose freedom is 

restricted shall be promptly informed of the grounds therefor, shall be notified in writing of 

their rights, shall be permitted forthwith to contact their relatives and lawyer, and shall be 

brought before the investigating authority within 24 hours of the time when their freedom 

was restricted. Questioning may only begin once a person’s lawyer is present. A lawyer 

shall be appointed for persons who have no lawyer. Persons with disabilities shall be 

provided with the requisite assistance, in accordance with the procedures prescribed by law. 

All persons whose freedom is restricted, as well as other persons, shall be entitled to file a 

complaint with the judiciary. A decision on the complaint shall be rendered within one 

week; otherwise, the person shall be released forthwith.” 

 In this context, national legislation incorporates all safeguards for persons deprived 

of their liberty enshrined in international instruments and the Egyptian Constitution and 

they are entirely consistent with the relevant norms. The Public Prosecutor’s Office, which 

is an impartial and independent branch of the judiciary tasked with effective enforcement of 

the rule of law, the conduct of investigations, and the institution and prosecution of criminal 

proceedings, monitors the execution of sentences and undertakes inspections of prisons. It 

is fully aware of the importance of human rights and of the international obligations of the 

Arab Republic of Egypt stemming from binding international instruments that it has ratified, 

or the State’s moral obligations stemming from international instruments for which the 

ratification procedures have not been completed, or from United Nations declarations, rules 

and guiding principles. Accordingly, it is a vital means of legal redress for individuals who 

are seeking to safeguard their personal and public rights and freedoms. 

 Article 40 of the Code of Criminal Procedures stipulates that: “No person may be 

arrested or incarcerated save pursuant to a warrant issued by the legally competent 
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authorities. All persons shall be treated with dignity and may not be physically or morally 

abused.” 

II. The judiciary in Egypt and its safeguards: 

 Articles 184 to 197 of the Egyptian Constitution provide for the independence of the 

judiciary. They state that judges and members of the Public Prosecutor’s Office are 

independent and subject to no authority other than that of the law, that it is not permissible 

to interfere in their work and that they may not be dismissed.  

The Public Prosecutor’s Office 

 The Public Prosecutor’s Office, as a branch of the Egyptian judiciary, is responsible 

for investigating crimes in an impartial and independent manner, exercising its combined 

investigative and prosecutorial functions. It also supervises prisons and the enforcement of 

criminal sentences. As an investigative authority, it controls all investigation procedures, 

including the interrogation of suspects, the questioning of witnesses, and the collection of 

evidence so that it can establish the facts of each case leading to the acquittal or conviction 

of the suspects.  

 National legislation incorporates all safeguards for persons deprived of their liberty 

enshrined in international instruments and the Egyptian Constitution. Nobody may be 

arrested save pursuant to a warrant issued for the purposes of an investigation by the 

investigating authority or the competent judge. Article 130 of the Code of Criminal 

Procedure stipulates that: “If a suspect who has been summoned to appear fails to do so 

without a valid excuse, if it is feared that he may flee, if he has no known place of residence 

or if he is apprehended in flagrante delicto, the investigating judge may issue a warrant for 

the suspect to be arrested and brought before him even in cases in which a suspect’s remand 

in custody is not permitted.” 

 Suspects must be informed of the charges against them upon arrest and prior to their 

interrogation, pursuant to article 123 of the Code of Criminal Procedure. 

 The Code of Criminal Procedure also requires the presence of a lawyer during the 

interrogation of suspects, and authorities investigating felonies must appoint a lawyer on 

their behalf if they have no lawyer, pursuant to article 124 of the Code of Criminal 

Procedure. The same applies to misdemeanours punishable with imprisonment, pursuant to 

article 237 (1) of the Code. 

 The lawyer is permitted to examine the case file on the day preceding the 

interrogation or confrontation unless the judge decides otherwise, and the lawyer appearing 

with suspects during an investigation must not be separated from them under any 

circumstances, pursuant to article 125 of the Code. 

III. Safeguards pertaining to remand in custody 

 Suspects may be remanded in custody only by order of the competent judge or the 

investigating authority and only after interrogation. The order, which must be substantiated 

and issued by an official holding a rank no lower than that of deputy public prosecutor, is 

temporary and renewable for a specified period, following which the suspect must be 

released. The Public Prosecutor’s Office must release suspects remanded in custody if, at 

any time, it deems their release to be appropriate in light of the case file. 

 The judge may extend remand in custody for one or more consecutive periods of not 

more than 15 days totalling a maximum of 45 days. Article 203 of the Code stipulates that: 

“If the investigation has not been completed before the expiry of the period of remand in 

custody specified in the preceding article, the Public Prosecutor’s Office shall submit the 

case file to the misdemeanour court of appeal sitting in chambers so that it can issue the 

order that it deems appropriate pursuant to the provisions of article 143.” Article 143 

stipulates that: “If the investigation has not been completed and the judge wishes to extend 

the period of remand in custody beyond the maximum period specified in the preceding 

article, he must submit the case file, prior to the expiry of the remand order, to the 

misdemeanour court of appeal sitting in chambers so that, after hearing the statements of 

the Public Prosecutor’s Office and the suspect, it can decide whether to extend the order for 

consecutive periods of not more than 45 days if such extensions are required in the interests 
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of the investigation, or to release the suspect with or without bail. However, if the suspect 

has already been remanded in custody for three months, the matter must be referred to the 

Attorney General so that he can take the measures that he deems appropriate to complete 

the investigation.” 

 The period of remand in custody must not exceed three months unless suspects have 

been given prior notice of their referral to the competent court, in which case the Public 

Prosecutor’s Office must refer the matter to the court within a maximum of 5 days from the 

date of such notice of referral so that action can be taken in accordance with the provisions 

of article 151 of the Code, failing which the suspect must be released. If suspects are 

charged with a felony, the period of remand in custody must not exceed five months unless, 

prior to its expiry, the competent court has ordered its extension for up to 45 days, 

renewable for one or more similar periods, failing which the suspect must be released. 

 In all cases, the period of remand in custody during the preliminary investigation 

stage of the criminal proceedings must not exceed one third of the maximum custodial 

penalty, that is to say 6 months in the case of misdemeanours, 18 months in the case of 

felonies and 2 years if the penalty prescribed for the offence is life imprisonment or capital 

punishment. However, if a penalty of capital punishment has been imposed, the Court of 

Cassation or the court to which the case is referred for retrial may order the convicted 

person’s remand in custody for a renewable period of 45 days without being limited by the 

periods specified in the previous paragraph. 

 The Code of Criminal Procedure also regulates the manner in which suspects can 

file appeals against remand orders issued against them. Article 164 stipulates that: “Only 

the Public Prosecutor’s Office can appeal against an order for the provisional release of a 

person suspected of committing a felony. Suspects are entitled to appeal against an order 

for their remand in custody or its extension.” Article 166 stipulates that: “The time limit for 

appeal is 10 days from the date of issuance of the order in the case of the Public 

Prosecutor’s Office and from the date of its notification in the case of other litigants, save in 

the circumstances specified in article 164 (2) of this Code. Such appeals shall be heard 

within 48 hours from the date on which they are filed. Suspects may file an appeal at any 

time and, in the event of its rejection, are entitled to file a new appeal 30 days after the date 

on which the initial appeal was rejected.” 

 In all cases, appeals against remand orders, their extension or provisional release of 

the suspect must be heard within 48 hours from the date on which they are filed, failing 

which the suspect must be released. One or more divisions of the court of first instance or 

the criminal court are competent to hear appeals against orders for the remand in custody or 

provisional release of suspects, and the decisions taken in chambers in this regard are final. 

IV. Measures and safeguards for the work of human rights defenders 

 The work of human rights defenders is highly esteemed and legally authorized at the 

international and domestic levels. At the international level, the United Nations General 

Assembly, recognizing the important role played by human rights defenders, adopted the 

Declaration on human rights defenders. Although the Declaration is not legally binding on 

the signatory States, it contains a series of rights enshrined in other legally binding 

international instruments, in particular the International Covenant on Civil and Political 

Rights and the International Covenant on Economic, Social and Cultural Rights.  

 At the domestic level, article 5 of the current Egyptian Constitution stipulates that 

the political system is based on respect for human rights and freedoms. Accordingly, human 

rights defenders are an intrinsic component of the Egyptian State.  

 They also enjoy specific rights attributed to them under international instruments, in 

particular the Declaration on human rights defenders, as well as rights enshrined in the 

Egyptian Constitution and domestic legislation. The following are the most important rights 

in terms of content and legal basis at the domestic and international levels: 

1. The right to protection 

 This right is based on article 8 of the Declaration on human rights defenders and on 

other international instruments such as the International Covenant on Civil and Political 
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Rights and the African Charter on Human and Peoples’ Rights. It is related to the right to 

an effective judicial remedy and to an end to impunity for violators of the rights of human 

rights defenders. Such rights can also be exercised through the right to litigation, which is 

enshrined in the Constitution and the Declaration on human rights defenders.  

 The right to protection is based internally on articles 51 and 87 of the Constitution. 

2. The right to freedom of assembly 

 This right is based on article 5 of the Declaration on human rights defenders and on 

other international instruments such as the Universal Declaration of Human Rights, the 

International Covenant on Civil and Political Rights, the African Charter on Human and 

Peoples’ Rights and the Arab Charter on Human Rights. 

3. The right to freedom of association 

 At the international level, the right to freedom of association is based on article 5 of 

the Declaration on human rights defenders and on other international instruments such as 

the Universal Declaration of Human Rights, the International Covenant on Civil and 

Political Rights, the International Covenant on Economic, Social and Cultural Rights, the 

African Charter on Human and Peoples’ Rights, the Arab Charter on Human Rights, 

conventions of the International Labour Organization (ILO), etc. 

 At the domestic level, the right to freedom of association is based on articles 74 to 

77 of the Constitution. 

 In organizational terms, the work of human rights defenders is undertaken in Egypt 

by non-governmental organizations (NGOs) comprising non-profit-making associations, 

institutions and corporations. The Egyptian legislature enshrined this right in Act No. 70 of 

2017 regulating the work of associations and other institutions engaged in civil action. 

4. The right to freedom of opinion and expression 

 At the international level, this right is based on article 6 of the Declaration on human 

rights defenders and on other international instruments such as the Universal Declaration of 

Human Rights, the International Covenant on Civil and Political Rights, the African 

Charter on Human and Peoples’ Rights and the Arab Charter on Human Rights. 

 At the domestic level, the right to freedom of opinion and expression is based on 

article 65 of the Constitution. 

5. The right to access and to communicate with international bodies 

 At the international level, this right is based on articles 5 and 9 of the Declaration on 

human rights defenders. 

 At the domestic level, this right falls within the scope of freedom of expression, 

which is protected, as mentioned above, by the Egyptian Constitution. 

V. The measures taken against the accused: 

 The accused Wael Abbas was arrested on 23 May 2018 pursuant to a warrant issued 

by the competent judicial authority, namely the Public Prosecutor’s Office, in Supreme 

State Security Court Case No. 441 of 2018. He is still held in legally prescribed pretrial 

detention in Tora prison on the charge of participating in an action plan by the terrorist 

Brotherhood group involving incitement against the institutions of the Egyptian State. 

VI. The established facts 

 The Egyptian State respects all international human rights instruments. The accused 

was arrested in accordance with proper legal procedures and charged on the basis of the 

results of investigations by the Public Prosecutor’s Office, which yielded sufficient proof 

from witness statements, legal inspections and technical evidence. 

 It should be noted that the Egyptian Constitution protects freedoms, promotes 

equality of rights and duties without discrimination, and upholds human rights values and 

freedom of opinion and expression. Its articles guarantee freedom of thought and 
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expression and the right of all persons to express their opinions orally, in writing, visually 

or by any other means of expression and publication.  

 Freedom of the press and of paper-based, audiovisual and electronic printing and 

publication are guaranteed. All forms of censorship, confiscation, suspension or closure of 

the Egyptian press and media are prohibited. The State is committed to ensuring the 

independence of the press and the media with a view to guaranteeing their neutrality and 

ability to express all kinds of political and intellectual views, upholding social interests and 

promoting equality of opportunity in addressing public opinion.  

 The allegation that the accused Wael Abbas was arrested on account of his 

journalistic work or because he is a human rights defender is unfounded. It is merely a 

defence ploy and an attempt to sully the case file in order to evade the charges levelled 

against him. He was arrested for terrorist and criminal offences that are not covered by the 

contemporary concept of a political offence. Terrorist offences fall outside the scope of that 

concept and are prosecuted under general criminal law. 

 It should be noted that the Egyptian State is currently exposed to a violent wave of 

terrorism that is jeopardizing Egyptians’ right to life. This case constitutes one of those 

waves, since certain groups, led by the terrorist Muslim Brotherhood, resort to violence in 

order to undermine the State. Some parties use the human rights file in Egypt as a means of 

promoting political conflict and polarization, and of exerting pressure on the State and 

alleging that it fails to respect human rights and undermines freedoms. Accordingly, the 

validity of the allegations and claims should be more carefully scrutinized in order to 

ascertain their accuracy in both legal and factual terms. 

 We draw attention to the need to respect the legal proceedings that were instituted 

against the accused, given that the charges levelled against him constitute an assault on 

society as a whole, and deprive people of their right to security and protection. The 

international community and the relevant international instruments cannot, under any 

circumstances, disregard the interests of these innocent people. 

 In light of the foregoing, we reiterate that the content of the communication is based 

on a false, unfounded and unsubstantiated allegation, and that the measures taken against 

the accused were all consistent with international, regional and national human rights 

standards.  

    


















