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a. Right of Objection Stipulated in Article 91 of the Code of Criminal Procedure 

 The arrested person or his attorney or legal representative or his spouse or a blood 

relative of the first or second degree may apply to the Criminal  Office against the 

written order by the public prosecutor regarding apprehension, arrest or extension of the arrest 

in order to obtain immediate release from custody. The judge shall immediately examine the 

file and decide on the request within 24 hours. If he considers that the apprehension, arrest or 

extension of the arrest is appropriate, the request shall be dismissed or it shall be decided that 

the person arrested is to be brought before the public prosecutor immediately together with the 

investigation 



b. Action for Compensation in Accordance with Article 141 and Subsequent Articles of

the CCP  

177. The complaints relating to alleged arbitrary custody and arrest can be reviewed in domestic 

law by first instance courts. Article 141 of the CCP entitled "Claim for Compensation" is as

follows: 

Article 141 - (1) Persons who suffer damage during the investigation or prosecution of 

offenses may request from the State compensation for material and immaterial damages 

incurred, if: 

a) they were unlawfully apprehended, arrested or their arrest was unlawfully extended,

b) they were not brought before a judge within the statutory custody period,

c) they were arrested without being informed of their statutory rights or their request to exercise 

those rights was not met,

d) they were not brought before the court within a reasonable time and did not receive a 

judgment within a reasonable time, even though they were lawfully detained, 

e) after they were lawfully arrested or detained it was decided not to prosecute them or they 

were acquitted,

g) they were not informed of the grounds for their apprehension or arrest and of the charges 

against them either in writing or, if this was not immediately possible, orally, 

h) their relatives were not informed of their apprehension or arrest,

i) the search warrant was implemented in a disproportionate manner,

j) their belongings or other property were confiscated in the absence of the required conditions, 

or the necessary measures were not taken for their protection, or their belongings and other 

property were used for reasons outside the purpose or if they were not returned on time.

k) (Addition: Article 11/4/2013-6459/17) they were not allowed to enjoy the procedures 

enshrined in Law they can utilize against the apprehension or arrest.

..."

178. According to the national judicial records the suspects have not filed any action for 

compensation as per the CC  Article 141 and subsequent articles.     

179. The European Court of Human Rights (ECtHR), in its v. Turkey (no: 58271/10) 

judgment of 13 September 2016, approved the Government  objection of inadmissibility on



the grounds that the applicant who submitted complaints regarding the prolonged detention 

should have primarily filed an action for compensation in accordance with the Article 141 of

the CCP. The ECtHR held that the domestic  and Court of Cass  approach in

accordance with Article 141 and subsequent articles of the Court of Criminal Procedure are 

convincing in terms of the effectiveness of this remedy.  

c. 

180. In line with the principle of subsidiarity of the ECHR system, individual applications to

the Constitutional Court, which can be regarded as a milestone in the protection and promotion 

of human rights in Turkey, was introduced on 24 September 2012 by the promulgation of the 

Law on the Establishment and Trial Procedures of the Constitutional Court No. 6216. 

181. Under the said Law, those claiming that their rights and freedoms enshrined in the 

Constitution of the Republic of Turkey or in the ECHR and its protocols to which Turkey is a 

party have been violated, may apply to the Constitutional Court. 

182. In many recent judgments, including those claiming that their rights and freedoms have 

been violated on account of the legal procedures following the attempted coup of 15 July 2016, 

the ECtHR has noted that individual application to the Constitutional Court is an effective 

remedy that should be exhausted before the case can be taken to the ECtHR (see Mercan v.

Turkey, no. 56511/2016, 8 November 2016; v. Turkey, no. 45222/15, 22 November 2016; 

Zihni v. Turkey, no. 59061/2016, 29 November 2016). 











214. As mentioned above, after the 15 July 2016 terrorist coup attempt, a State of Emergency 

was declared in accordance with the Constitution and international law. Within the context of

the ICCPR, the notification of derogation was communicated to the United Nations Secretary 

General on 02.08.2016 in accordance with Article 4 of the Convention. These notifications have 

been renewed after every extension of the State of Emergency. It is clearly stated in these 

notifications which articles are subject to derogation. Therefore, there is a notice of derogation 

duly made and communicated in accordance with the procedure to be applied in the present 

communications. 



215. When the complaints and accusations submitted to the Working Group are examined, it is

understood that the said complaints are within the context of the right of freedom and security 

prescribed in Article 9 of the Convention and the right of fair trial prescribed in Article 14. 

216. In this context, it is unequivocal that the complaints fall within the scope of the derogation 

notice. Therefore, it is essential to carry out the examination in conjunction with Article 4 of

the ICCPR. In this scope, it is necessary to focus on the purpose, the legal value and the effect 

of the derogation notice on the present communications. 

2. The Purpose and Nature of the Derogation

217. The derogation procedure has a very important function both in the ECHR and ICCPR. It

enables the State in certain exceptional circumstances to unilaterally derogate from a number 

of obligations which are applicable during normal periods. In face of such an extraordinary 

crisis, a  failure to restrict certain Convention obligations may become intolerable. Under 

such circumstances, the legitimate reason for restricting the rights, which can be derogated 

from, is that if the State fails to take such effective measures, a greater threat might arise against 

the independence and freedom of the people, the fundamental rights and freedoms, particularly 

the right to life, and against the life of the nation. In other words, the purpose of notification of

derogation is taking the necessary measures for the protection of democracy and fundamental 

rights and freedoms, and securing the life of the nation.

218. Derogation by a State from its regular obligations emanating from the ECHR and ICCPR 

is the raison of Articles 15 of the ECHR and 4 of the ICCPR. As, under such 

circumstances, a general threat against the existence of the nation and an attempt to revoke the 

rule of law, democracy and the institutions of the State is present. Therefore, for the elimination 

of the threat and for the restoration of public order, public interests, which are both vital for the 

society and the State shall take precedence over individual interests. Accordingly, when the

right to derogation is exercised on account of threats aiming at abolishing the free and 

democratic order established by the Constitution and the fundamental rights and freedoms, the 

necessary measures can be taken to maintain public safety and order.

219. Therefore, an examination to be made following a notification of derogation should take 

into account the purposes of the derogation and the conditions under which it was declared. It



is of vital importance that an assessment of the conditions during the emergency period should 

not be based on the principles and approach prevalent during normal periods. In this context, 

the examination of a case subject to a notice of derogation should take into account the 

conditions in the emergency period and be limited to international obligations and whether the 

interference in the present communication was proportionate to the threat faced. In other words, 

when a derogation is in force, the level of protection would not be equivalent to that granted 

during normal times. Claiming the opposite would be incompatible with the purpose and 

meaning of the derogation principles. Moreover, such an approach would render the application 

of the said articles of the conventions impossible. 



225. State of Emergency is a form of emergency rule declared for certain reasons, that enable 

temporary restrictions to the fundamental rights and freedoms. Emergency rule procedures have 

been laid down in Articles 119 to 122 of the Constitution. Moreover as per Article 15 of the 

Constitution, the exercise of fundamental rights and freedoms may be partially or entirely 

derogated to the extent required by the exigencies of the situation, as long as obligations under 

international law are not breached. 

226. In addition to the Constitutional provisions, the legal framework governing State of

Emergency has been circumscribed by the Law on State of Emergency (No. 2935). Moreover, 

under emergency rule, the then Council of Ministers, headed by the President, has been 

empowered to issue Decree-Laws relating to matters necessitated by the State of Emergency, 

under Article 121 of the Constitution. No other law is required for the exercise of this power. 



227. As seen above, Articles 121 and 15 of the Constitution are written in line with the spirit of

the Articles 4 of the ICCPR and 15 of the ECHR. Thus, the national protection and legal review 

in this respect are in line with the international standards.  

228. In practice, in conformity with this Constitutional and legal framework, a State of

Emergency has been declared following the terrorist coup attempt of 15 July 2016 to restore 

public order, to reinstate democratic institutions and to eliminate promptly the threat faced with. 

229. As explained above in detail, due to the terrorist coup attempt, Turkey was exposed to a 

public emergency affecting the whole population and threatening the life of the nation. 

However, the measures taken under the emergency rule have not made any changes in daily 

life. No restrictions have been brought to the exercise of fundamental rights and freedoms that 

would affect the daily lives of the people. The measures have been kept limited to issues which 

necessitated the State of Emergency. The decision to declare a State of Emergency was not 

taken to restrict individual rights and freedoms but rather to allow the State to initiate, prompt 

and effective responses in its fight against terrorist organizations including the FETÖ/PDY. 

With a view to protecting democracy and the will of the people, it is a natural right of the State 

to use this legal power. 

230. As mentioned above, over the years, FETÖ/PDY members have infiltrated into state 

institutions and spread to the sectors such as education, health, media and academy. Therefore, 

the declaration and the extension of the emergency rule has become an exigency. In line with 

international obligations, the rule of law is upheld with due respect for fundamental rights and 

freedoms. 

231. In line with Article 4 of the ICCPR, the Decree-Laws are issued and measures are taken 

to the extent strictly required by the exigencies of the situation and proportionate to the crisis 

faced by the authorities. The measures are aimed to eliminate the influence of terrorist 

organizations within the State. For this purpose, the scope of the Decree-Laws were limited to

eliminate terrorist threats, and any interference with the rights and freedoms of others have been 

avoided.  



232. Since the measures are based on Decree-Laws which were subsequently enacted by the 

parliament as law, the principle of legality has been satisfied. Besides, legal remedies are

available. Fair trial and defense rights have been respected. 

233. In the light of the foregoing, it is evident that the measures taken are in conformity with 

international law and required by the exigencies of the situation. 



238. As regards the complaints submitted under the present communications, the applicants did 

not exhaust domestic remedies. In other words, the complaints communicated to the Working 

Group were forwarded directly to the Working Group without being submitted at the national 

level. 

239. International human rights protection mechanisms are generally the remedies that are of

subsidiary nature. It will not be appropriate for an international organization or court to assess 

the claim of a breach of human rights which could be found out and eliminated within the 

contracting  respective domestic law process.  

240. In this context, the applicants did not submit an appeal before the  Office 

alleging that their arrest and the ongoing proceedings against them were unlawful or arbitrary. 

241. The applicants have not filed an action for compensation in accordance with the Article 

141 of the CCP against the unlawfulness of their custody or arrest, or against the conditions of

the custody. 

242. The Working Group, on the communication Yang Jianli against the People's Republic of

China in 2003, stated that it would evaluate events and evidence as part of an investigative role 

in a particular communication, but it will not determine any legal issues concerning the events 

of the communication, in other words, it will not replace the role of national judicial authorities.  

243. In this context, the inadmissibility decision of the "Working Group on Communications", 

of the UN Human Rights Council, on the former judges, Ramazan  and  who 

were members of FETÖ/PDY, on 19 February 2018, should be brought to the attention of the 

Working Group for Arbitrary Detention. In these communications, it was claimed that 

and  fundamental rights of of  and  judicial p

regulated under Article 14 of the ICCPR have been violated. The Working Group on

Communications, with reference to the  decision Çatal v. Turkey (March 7, 2017 no. 

2873/17), found the application inadmissible for non-exhaustion of domestic remedies referring 

to the  individual application mechanism in the Constitutional Court. The 

Government believes that there is no reason to diverge from this approach in the present 



communications. Therefore, it is considered that the complaints that are not raised at the 

national level and put forward directly to the Working Group should be rejected, in light of the 

subsidiarity principle of the Convention, and non-exhaustion of domestic remedies according 

to Article 41/1.c of the ICCPR.  

244. The applicants communicate to the Working Group that they were taken under custody 

and arrested unlawfully and arbitrarily. 
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