(Translated from Arabic)
Republic of Tunisia

Reply from the Tunisian Government to the memorandum from the Special
Rapporteur on the promotion of truth, justice, reparation and guarantees of non-
recurrence

I. Transitional justice: From the date of the revolution (17 December 2010 to 14 January
2011") until the enactment of the Transitional Justice Act:

Transitional justice in Tunisia is a lengthy and diverse procedure that began in
January 2011 with the participation of government agencies, civil society groups and a
number of international organizations.

The initial goal of transitional justice in Tunisia was to uphold the rights of the
victims of past events, including political prisoners and persons killed and wounded during
the revolution, and to address violations of freedom of expression and freedom of
movement, as well as the marginalization of some regions that were denied the possibility
of development.

The establishment of two commissions was announced in January 2011:

1. The National Fact-finding Commission on Abuses committed during the
period from 17 December 2010 until the achievement of the Commission’s objective;? it
was tasked with seeking to establish the truth regarding the violations and abuses to which
the victims were subjected during the period specified by Decree No. 8 of 2011, dated 18
February 2011, that is to say from 17 December 2010; the Commission submitted a report
on the subject in April 2012;

2. The National Fact-finding Commission on Corruption and Embezzlement;?
its primary task was to receive complaints about embezzlement and corruption; it was also
tasked with documenting and hearing statements from all persons of interest, such as senior
State officials and staff, and forwarding them to the Technical Department for consideration;
the files were then sent to a number of subcommittees,* following which they were
registered by a member and sent to a court.

The transitional justice process also guarantees compensation for victims who were
covered by the general amnesty,> and a Compensation Fund was established for the
purpose. ® The principle of compensation for persons killed or wounded during the
revolution was adopted.” Casual workers were integrated into public service.® Social funds
were used to address the situation of persons covered by the general amnesty and the
situation of military personnel,’ and to make the necessary adjustments to the careers of
security personnel and customs staff.

! Constitution of January 2014.

2 Decree No. 8 of 2011, dated 18 February 2011.

3 Decree No. 7 of 2011, dated 18 February 2011.

4 Subcommittee on Finance, Public Works and Taxation; Subcommittee on Taxation and Customs
Issues; Subcommittee on Privatization and Public Companies; Subcommittee on Land and State Land;
Subcommittee Tasked with Addressing Complaints of Cases of Corruption and Embezzlement Filed
by Citizens.

5 Decree No. 1 of 2011, dated 19 February 2011.

¢ Decision of the Minister of Finance dated 16 October 2012.

7 Decree No. 97 of 2011, dated 24 October 2011.

8 Decree No. 36 of 2011, dated 26 April 2011, and Order No. 483 of 2011, dated 7 May 2011.

 Act No. 28 of 2014, dated 19 June 2014.
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II.

With a view to ensuring non-recurrence, the Constitutional Democratic Rally was
dissolved pursuant to a court judgment.'® Furthermore, pursuant to the 2011 Electoral
Decree,!! the party’s leaders were prohibited from standing for election to the National
Constituent Assembly. It was also decided to deny any request from former President Zine
el-Abidine Ben Ali to renew his candidacy for the presidential elections.!

The transitional justice process also included measures to reform State institutions,
to ensure the independence of the judiciary and to support the constitutional institutions that
were subsequently enshrined in the Constitution of January 2014.'* The principle of
decentralization of local government was also adopted.'*

Despite the intense media coverage of the goals and necessity of transitional justice,
the process was not formally organized and no legislative text was drafted to specify the
structure of the Government resulting from the elections of 23 October 2011, which
included the establishment of a Ministry of Human Rights and Transitional Justice.

The latter Ministry decided in May 2012 to establish a technical committee,
comprising representatives of civil society, to organize a national dialogue on transitional
justice, especially at the regional level, and to draft a transitional justice bill and its
implementing regulations, based on wide-ranging consultations, in line with the National
Constituent Assembly’s decision on the provisions relating to transitional justice contained
in Constituent Act No. 6 of 2011, dated 16 December 2011."

In October 2012, the Ministry launched the National Dialogue on Transitional
Justice during a national symposium attended by the President of the Republic, the Prime
Minister, the President of the National Constituent Assembly and representatives of
international organizations and bodies, including the United Nations Development
Programme (UNDP), the Office of the United Nations High Commissioner for Human
Rights (OHCHR) and the International Centre for Transitional Justice (ICTJ).

Drawing on the outcome of the consultations, the Technical Committee drafted a bill
on transitional justice, which was approved by the Government in November 2012. The
Government submitted it to the President of the National Constituent Assembly, which
discussed the bill in January 2013 and adopted it during its plenary session on 15 December
2013.

Organic Act No. 53 of 2013, dated 24 December 2013, concerning the establishment
and organization of transitional justice

The process was initiated through the establishment of an independent body (the
Truth and Dignity Commission) to collect files concerning violations, composed of
complaints or testimonies, to investigate their seriousness and the related circumstances,
and to refer them to the competent authorities. Lastly, the Commission was tasked with
preparing a comprehensive report on the results, focusing on research into the grounds for
the violations in order to prevent their recurrence, and containing recommendations and
proposals aimed at building democracy and promoting the rule of law.

Organic Act No. 53 of 2013, dated 24 December 2013, concerning the establishment
and organization of transitional justice, constitutes the technical framework for transitional

A judgment handed down by the Tunis Court of First Instance in case No. 14332 of 9 March 2011
ordered the dissolution of the Constitutional Democratic Rally.

Electoral Decree No. 35 of 2011.

Decree No. 35 of 2011, dated 10 May 2011.

Articles 102 and ff. of the Constitution deal with the judiciary. Articles 112 and ff. deal with the
Supreme Judicial Council. Articles 118 and ff. deal with the Constitutional Court, and articles 125
and ft. deal with constitutional bodies (the Independent Electoral Commission, the Audiovisual
Communication Authority, the Commission on Sustainable Development and the Rights of Future
Generations, and the Good Governance and Anti-Corruption Commission).

Article 131 of the Constitution.

Article 24 of Constituent Act No. 6 of 2011, dated 16 December 2011 stipulates that: “The National
Constituent Assembly shall adopt an organic act regulating transitional justice and establishing its
foundations and areas of applicability.”
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justice in Tunisia. The Truth and Dignity Commission was established pursuant to the
Act,'® which specified its functions and divided them into four categories:

L. Research and investigations

Pursuant to article 39 of Act No. 53 of 2013, the Commission is required: “To hold
private or public hearings for victims of violations and for any purpose related to its
activities; to examine, based on declarations and complaints submitted to it, cases of
enforced disappearance in which the fate of the victims is unknown, and to determine the
fate of the victims; to compile data and to track, count, verify and record violations in order
to create a database, and to establish a register of victims of violations; to determine the
responsibility of State bodies or any other parties for the violations specified in the Act, to
clarify the grounds and to propose remedies that prevent the recurrence of such violations
in the future; and to develop a comprehensive individual and collective reparation
programme for victims of violations. The programme should be based on:
acknowledgement of the violations suffered by the victims; adoption of reparation decisions
in support of the victims, bearing in mind all previous administrative and judicial decisions
and measures taken on their behalf, establishment of the criteria governing victims’
compensation; determination of compensation payments in light of the resources allocated
for the purpose; adoption of timely and expeditious measures to protect and compensate the
victims.”

The tasks of research and investigation legally assigned to the Commission were
divided in turn into two stages:

* The first stage, during which complaints could be accepted, covered the period from
the beginning of the Commission’s work until 15 March 2015. Victims of violations
could no longer submit complaints to the Commission after that date, regardless of
whether the Commission’s term of office had or had not been extended.

* During the second stage, the Commission undertook the necessary research and
investigations into the complaints, as evidenced by the following comments by the
Commission’s Vice-Chair: “The files to be sent to the competent chambers contain
the most egregious human rights violations. It was also decided to focus on files
referring to perpetrators and to monitor the highest officials in the chain of
command, while ensuring a comprehensive and representative approach to different
affiliations, geographical areas, and historic periods involving diverse manifestations
of violations in Tunisia from 1955 to 2013. In addition, all violations involving the
same events, facts or perpetrators were combined in a single file to ensure the
effectiveness of accountability.”!”

This statement by the Vice-Chair of the Commission confirms that the Truth and
Dignity Commission decided to select some files and not others for referral to the judiciary.
This decision taken by the Commission was discussed in the media and has been confirmed
by the number of files forwarded to specialized transitional justice chambers. A total of 18
files had been referred by 26 June 2018.18

I1. The task of arbitration: accountability

Article 45 of Act No. 53 of 2013 stipulates that: “An arbitration and reconciliation
committee shall be established in the Commission to review and take decisions on files
concerning violations specified in this Act, with the approval of the victims and in
accordance with principles of justice, fairness and recognized international standards.” The
Arbitration and Reconciliation Committee is thus responsible for ensuring accountability
related to financial corruption files in the Commission. Specialized transitional justice
chambers also assume responsibility for files concerning violations referred to the
Commission or submitted at the request of victims.

16 Article 16 of Act No. 53 of 2013 stipulates that: “An independent commission shall be established
and shall be called the ‘Truth and Dignity Commission’.”
17" Date visited: Wednesday, 20 June 2018, at 9.12 a.m. http://www.assabahnews.tn.

18 Ministry of Justice statistics, 26 June 2018.
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III.  Referral of files to the judiciary

Article 42 of the Act requires the Truth and Dignity Commission to refer cases in
which gross human rights violations have been proven to the Public Prosecutor’s Office.

IV.  Recommendations and proposals: institutional reform

Responsibility for this procedure is constitutionally assigned to the executive branch, which
oversees public institutions. Article 70 of the Transitional Justice Act stipulates that the
Government shall prepare an action plan and implementation programmes based on the
recommendations and proposals contained in the Commission’s comprehensive report. In
view of the specificity of the issue of transitional justice, the action plan is discussed by the
Assembly of the Representatives of the People and monitored by a special parliamentary
committee.

Article 43 of Act No. 53 of 2013 requires the Commission to perform the following
tasks:

“l.  To draft recommendations and proposals concerning political, administrative,
economic, security, judicial, media, educational and cultural reforms and vetting of
the administration, as well as any other recommendations and proposals that it
deems appropriate in order to prevent a return to oppression and tyranny, to human
rights violations and to the misuse of public funds;

2. To propose measures to encourage national reconciliation and protection of
human rights, particularly the rights of women and children, persons with special
needs and vulnerable groups;

3. To draft recommendations, proposals and measures aimed at promoting
democracy and the rule of law;

4. To establish a ‘Committee for Vetting Public Servants and Institutional
Reform’, whose rules of procedure and functioning shall be determined by the
Commission. The Committee shall be required to submit practical proposals for
reform of the institutions that participated in corruption and violations, and to submit
practical proposals for vetting the administration and all sectors where vetting is
required. The Committee shall issue recommendations to the competent authorities
for the exemption, dismissal or mandatory retirement of any person who occupies a
senior State office, including in the judiciary.”

The Truth and Dignity Commission, regardless of the duration of its work, is
required under the Transitional Justice Act to refer files to the specialized transitional
justice chambers.

Diverse measures taken by the Tunisian State authorities to ensure the success of the
transitional justice process envisaged by Organic Act No. 53 of 2013

Establishment of judicial bodies specializing in transitional justice:

Article 7 of Act No. 53 of 2013 states that: “Accountability falls within the remit
of the judicial and administrative authorities, pursuant to the law in force.” Article 8 of
the Act stipulates that: “Specialized judicial chambers shall be created by decree within
courts of first instance located in the headquarters of appeal courts, and shall consist of
judges selected from among persons who have never participated in trials of a political
nature, and who shall receive special training in the field of transitional justice.

The aforementioned specialized chambers shall be mandated to adjudicate cases
concerning gross human rights violations specified in international agreements ratified by
Tunisia and in this Act. Such violations shall include: intentional homicide; rape and any
other form of sexual violence; torture; enforced disappearance; and execution without fair
trial guarantees.

These judicial chambers shall also be mandated to adjudicate cases referred to them
by the Truth and Dignity Commission, which are related to election fraud, financial
corruption, misuse of public funds, and enforced migration for political reasons.”
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The content of the two articles cited above indicate that the process of transitional
justice will not cease when the Commission’s prescribed term of office comes to an end.
Responsibility for the most important aspect of transitional justice, namely accountability,
was assigned by the legislature to the judiciary. The specialized chambers that were
established in 13 judicial districts'® will take charge of the files and ensure the continuity of
the transitional justice process.

With a view to ensuring the continuity of the process, Act No. 53 of 2013 stipulated
that the chambers specializing in transitional justice should be composed of judges who
have never participated in trials of a political nature. It also stipulated that they should
receive special training in the field of transitional justice.

The Supreme Judicial Council launched the procedures for appointing judges who
met the requirements of the Act to serve in the specialized chambers. They received special
training in transitional justice under the supervision of the Ministry of Justice and with the
support of UNDP Tunisia and OHCHR.

2.  Facilitating access for victims to various judicial bodies:

The victims of tyranny benefit from free state-sponsored litigation, in accordance
with article 11 of the Transitional Justice Act. Litigants belonging to this category are
granted legal aid for proceedings before the specialized judicial chambers and judicial
bodies dealing with economic and financial issues. They also benefit from legal aid in cases
referred to the administrative courts.

3. Review of legislation in connection with the process of transitional justice:

Perhaps the most important legislative action directly related to the transitional
justice process and the judiciary’s commitment to address violations perpetrated during the
period of tyranny consisted in reform of the justice system, in accordance with Organic
Act No. 13 of 2013 on the temporary Commission, its initiative aimed at eliminating
existing flaws in the system and its initiative aimed at proposing the requisite reforms.
Subsequently, the most important measures consisted in the establishment of the Supreme
Judicial Council pursuant to Organic Act No. 34 of 2016, which is tasked with ensuring the
independence of judges throughout their careers, and with their appointment to perform
diverse judicial functions. The appointment of judges to the specialized judicial
chambers and their commitment to the provisions of the Transitional Justice Act are
therefore guaranteed (see the annex in French entitled “Le processus de la justice
transitionnelle en Tunisie).

4. Protection of victims and witnesses is a prerequisite for the ongoing transitional
justice proceedings before judicial chambers specializing in transitional justice

Article 10 of the Transitional Justice Act stipulates that: “According to this Act, a
victim is any individual, group or legal entity that has been subjected to a violation. Family
members who suffered damages as a result of their kinship to the victim, in accordance
with the rules of public law, as well as any person who suffered damages while intervening
to assist the victim or to prevent the violation shall also be considered victims. This
definition shall be applicable to every region that was marginalized or subjected to
systematic exclusion.”

In view of the important role played by victims in the transitional justice process, the
Ministry of Justice, in coordination with UNDP Tunisia and OHCHR in Tunisia, organized
courses and workshops for judges and all parties involved in the transitional justice process
in order to specify the role played by victims and to raise awareness of the need to protect
them from any pressures or threats that might impede access to the truth by the specialized
transitional justice chambers.

Decree No. 1382 of 19 December 2016 established criminal chambers specializing in transitional
justice in Tunis, Sfax, Gafsa, Gabés, Sousse, El Kef, Bizerte, Kasserine, Sidi Bouzid, Medenine,
Monastir, Nabeul and Kairouan.
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The Ministry of Justice, in coordination with UNDP Tunisia and OHCHR in Tunisia,
also prepared a detailed report on the requirements of courtrooms in which sessions of the
specialized transitional justice chambers would be held, so that they meet international
standards for the protection of victims and witnesses and ensure their safe access to the
courtrooms.

In early May 2018, the Ministry of Justice took steps to guarantee the requisite safe
passage to several courts, taking into account the dates of the sessions.

5.  The Dignity Fund and rehabilitation for the victims of tyranny:

Article 11 of Organic Act No. 53 of 2013 requires the Tunisian State to provide
adequate and effective reparations in proportion to the gravity of the violation and the status
of the victims. The State therefore adopted Act No. 54 of 2013 concerning the 2014
Finance Act. Article 93 provides for the establishment of a fund for the purpose. Its
procedural rules, administration and financing were specified in Government Decree No.
211 of 2018. It should be noted that the Government Decree was drafted in consultation
with the Truth and Dignity Commission and took into account many of its proposals and
recommendations. The disbursement of compensation from the Fund is based, as
required by article 39 of the Transitional Justice Act, on the necessary criteria and on the
payment procedures specified by the Commission for subsequent adoption by the Fund’s
Steering Committee.

6.  Support for the Truth and Dignity Commission so that it may accomplish its tasks:

Prior to the end of the term of office of the Truth and Dignity Commission on 31
May 2018, the Government, acting through the Ministry Responsible for Relations with
Constitutional Bodies and Civil Society and for Human Rights, contacted the Truth and
Dignity Commission, represented by its Chair, to engage in consultations concerning the
procedures for completion of its mandate. The Commission was invited to complete the
following legally binding procedures:

 Referral of cases involving gross violations to the specialized judicial chambers;

* Determination of the criteria for assessing damages and the procedures for payment
of compensation;

* Preparation of a comprehensive final report containing recommendations and
proposals, and submission thereof to the competent authorities.

The Government’s interaction with the Commission falls within the framework
of its constitutional and legislative obligation to ensure the success of the process of
transitional justice. The consultations culminated with the issuance of a joint statement,
dated 24 May 2018, by the Ministry concerned and the Commission. The latter states that
it is committed to discharging its final responsibilities in order to complete the
transitional justice process, while the Ministry states that it will support the
Commission in implementing its final duties under the best possible circumstances.

V. Additional stages in the transitional justice process on completion of the mandate of
the Truth and Dignity Commission:

As already stated, the Truth and Dignity Commission will refer cases involving
gross violations of human rights to the specialized judicial chambers on completion of its
term of office. Moreover, the Fund for the Dignity and Rehabilitation of Victims of
Tyranny is required by a document issued by the Commission to continue examining the
files concerning compensation and to provide the sums in the requisite form as
compensation to the victims when the Commission’s legal term of office has come to an
end. The comprehensive final report to be submitted by the Truth and Dignity
Commission pursuant to article 68 of the Transitional Justice Act is the starting point
for a new stage in the transitional justice process, during which the Government,
Parliament and civil society have the most prominent role to play in ensuring the
success of the process and achievement of its objectives.
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1. Preparation of an action plan and programmes to implement the recommendations
contained in the comprehensive final report:

Article 70 of the Transitional Justice Act assigns the most important role in ensuring
the success of the transitional justice process to the Government. Its role consists in
promoting institutional reform to ensure the non-recurrence of violations and tyranny,
the aim being to restore confidence in the various State institutions, ensuring that they
serve the people and the public interest, and to achieve full reconciliation between the
different groups constituting Tunisian society.

The Government has one year to prepare the action plan from the date of publication
of the comprehensive report.

2.  Monitoring of the implementation of the action plan and programmes:

Article 70 of the Transitional Justice Act assigns responsibility for monitoring the
implementation of the action plan and programmes, which may continue for years
after the Truth and Dignity Commission completes its functions, to a parliamentary
committee, which will seek the assistance of relevant organizations in expediting the
implementation of the recommendations and proposals contained in the comprehensive
report. This confirms that a large number of stakeholders are involved in the transitional
justice process, which will take time and is not confined to the role entrusted to the Truth
and Dignity Commission.

In light of the foregoing, the following conclusions may be drawn:

* Transitional justice is an evolving and continuous process of transition from one
stage to another, in which each party plays a legally mandated role.

* The end of the Truth and Dignity Commission’s term of office does not entail
the termination or blockage of the transitional justice process, nor does it
undermine the Tunisian project. The process may not, under any
circumstances, be confined, given its many dimensions, stages and expected
results, to the mandate of the Truth and Dignity Commission.

* Achievement of a successful process of transitional justice and full reconciliation
among different social groups are paramount objectives of the Tunisian State.
Accordingly, it is committed to providing the prerequisites for a successful
democratic transition, promoting the necessary institutional reforms, holding free,
transparent and fair elections, and promoting national economic development and
social welfare.
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