(Translated from Arabic)
Clarifications

Case No. 201392377 Maher Abbas Ahmed Yousef al-Khabbaz
L Subject and procedures:

1. Mr. Maher Abbas Ahmed Yousef al-Khabbaz was arrested on 19 February 2013
pursuant to a warrant issued by the Office of the Public Prosecutor, on the grounds that Mr.
Al-Khabbaz and a number of other individuals had fired a flare gun and had thrown
Molotov cocktails at police officers. Mr. Al-Khabbaz fired explosive rounds from a flare
gun at police officer Mohammed Asif Khan; the rounds hit Mr. Asif, penetrated his body
and burst, thereby killing him. The Public Prosecutor interviewed Mr. Al-Khabbaz on 21
February 2013 and ordered that he be placed in pretrial detention while the investigation
was ongoing. Mr. Al-Khabbaz and the other suspects were charged with the intentional
murder of Mr. Asif, the premeditated attempted murder of the other police officers and the
possession and acquisition of incendiary devices and firearms without a licence for the
purpose of terrorism. Mr. Al-Khabbaz had also resisted the efforts of the police to take him
into custody in an attempt to prevent them from performing their duties.

2. Mr. Al-Khabbaz and the eight other accused individuals were referred to the High
Criminal Court, which, at its session on 19 February 2014, ruled unanimously to sentence
Mr. Al-Khabbaz to death, in addition to a prison sentence of 5 years for the crime of
resisting arrest. Six of the other offenders were sentenced to life imprisonment. The
remaining two offenders were sentenced to 5 and 6 years’ imprisonment respectively and
were acquitted of the charges of intentional and attempted murder.

3. Mr. Al-Khabbaz and the other offenders lodged an appeal against the ruling. On 31
August 2014, the Supreme Court of Appeal ruled unanimously to reject the appeal and to
support the original ruling. It also ruled to reduce the life sentence handed down to six of
the offenders to a 10-year term of imprisonment. Mr. Al-Khabbaz requested that the ruling
be reviewed by the Supreme Court.

4. On 7 December 2015, the Supreme Court ruled to overturn the ruling and referred
the case back to the Court of Appeal for re-examination by a different chamber.

5. The Court of Appeal re-examined the case and, on 10 May 2017, ruled unanimously
to reject the appeal lodged by Mr. Al-Khabbaz and the two other offenders and to commute
the life sentence imposed on the remaining six offenders to a term of 10 years’
imprisonment.

6. The Supreme Court re-examined the case and, on 29 January 2018, upheld the death
penalty thereby making the sentence definitive.

II. Grounds for the ruling and the response to the defence mounted

1. The court of first instance based its ruling on the confessions obtained from a
number of the accused, in addition to eyewitness testimonies and the seizure of weapons
and other items used in the attack.

2. The Court of Appeal chose to disregard the statements of four of the suspects
gathered during the evidence-collection stage and instead relied on the statements obtained
during the Public Prosecutor’s investigations.

3. In the reasoning for their rulings, the court of first instance and the Court of Appeal
stated that they had rejected the argument presented by the defence that the confessions had
been obtained under coercion because, according to the forensic medical reports, the
defendants were largely free from injury. The reports showed that the defendants had only a
few minor injuries: Mr. Al-Khabbaz had two 1 cm abrasions on his forearm, another
defendant had an abrasion measuring 1 cm by 2 cm, and a third defendant had an abrasion
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on his upper left thigh (all of which had healed within 20 days, according to the reports).
None of the case files or forensic medical reports contained any evidence that would
suggest that the defendants had been forced to confess. There was also no connection
between the reported injuries and the statements provided by the defendants during the
evidence-collection or investigation stages. The courts were therefore satisfied with the
defendants’ statements and chose to take them into account, together with the other oral and
material evidence, when deciding the judgment.

4. In its comments on the argument presented by the defence, the Supreme Court ruled
that the reasons for rejecting the argument that were provided in the appealed ruling were
acceptable, as a court had the authority to assess all evidence presented during a case and
determine its validity, including statements provided by suspects during the Public
Prosecutor’s investigations. The court had decided that, in this case, those statements were
in concordance with the description of the events, were corroborated by the other evidence
and were in keeping with the facts.

III.  Death penalty (justification, application and safeguards)

1. The death penalty is legal in Bahrain. It is applicable only to serious offences, such
as intentional premeditated murder.

2. Article 260 of the Code of Criminal Procedure provides that a court may impose a
death sentence only where a unanimous decision has been reached among all members of
the court.

3. With regard to the application of the penalty, the courts hand down very few death
sentences in Bahrain, as the law allows judges to choose between the death penalty or
deprivation of liberty or to commute the sentence to a lesser penalty.

In that regard:

* Article 70 of the Criminal Code provides that the sentence may be reduced where
the offender is aged between 15 and 17 years.

* Article 71 provides that “if an offence punishable by death is committed in
extenuating circumstances, the penalty shall be reduced to a term of imprisonment of
at least 1 year. If the offence is punishable by life or fixed-term imprisonment, the
penalty shall be reduced to a misdemeanour penalty, unless the law provides
otherwise”.

* Article 72 provides that, if an offence is committed in circumstances which the
judge feels call for clemency, the penalty shall be reduced.

* Articles 31 to 35 stipulate that: if the offender unknowingly or unwillingly commits
the offence, he or she shall not be held liable; if the offender was mentally impaired
or incapable of making decisions freely at the time of the offence as a result of
illness, he or she shall be accorded a reduced sentence or sent to a treatment facility;
if the offender was mentally impaired at the time of the offence as a result of having
consumed narcotic drugs or alcohol unknowingly or under coercion, he or she shall
not be held liable.

» Article 334 of the Code of Criminal Procedure provides that, where a person
sentenced to the death penalty is pregnant, the sentence may not be carried out until
three months after the birth.

* Article 40 of Decree-Law No. 8 of 1989 promulgating the Supreme Court Act (the
highest court in the Bahraini judicial system) provides that any death sentence
handed down must, by law, be appealed before the Supreme Court. The court that
issued the ruling must immediately refer the case to the technical office of the
Supreme Court, which must prepare a legal opinion on the ruling. The Supreme
Court may choose to overturn the ruling and refer the case back to the competent
court for reassessment where provided for by law if it determines that there was an
error in the application of the law, the reasoning or the evidence collection processes
on which the ruling was based.
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If the ruling is overturned for a second time, the law provides that the Supreme
Court must re-examine the case and issue a judgment. If the court to which the case was re-
referred hands down a death sentence which the Supreme Court believes should be revoked
for any of the aforementioned reasons, then the Supreme Court shall revoke the sentence,
examine the case itself and issue a ruling thereon.

* A death sentence is carried out only once the ruling is made final and the King has
granted his approval (art. 328 of the Code of Criminal Procedure).

» A death sentence is carried out based on a written request from the Office of the
Public Prosecutor, where approved by the King (art. 331 of the Code of Criminal
Procedure).

* All facilities are provided to enable the relevant religious procedures to be carried
out in accordance with the offender’s faith (art. 330 of the Code of Criminal
Procedure). A death sentence may not be carried out on the occasion of any of the
main religious festivals of the offender’s faith (art. 333 of the Code of Criminal
Procedure).
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Geneva, 12 March 2018
1/5(4) - 77 (kb)

The Permanent Mission of the Kingdom of Bahrain to United Nations
Office and other International Organizations in Geneva presents its
compliments to the Office of the High Commissioner for Human Rights, and
would like to refer to the joint urgent appeal, ref. UA BHR 2/2018, dated 14t
February 2018, sent by the Working Group on Arbitrary Detention; the
Special Rapporteur on extrajudicial, summary or arbitrary executions; the
Special Rapporteur on the independence of judges and lawyers; and the
Special Rapporteur on Torture and other cruel, inhuman or degrading
treatment or punishment on the information received regarding the
allegations of torture and ill-treatment of Mr. Maher Abbas Yousef al-
Khabbaz.

In this regards, the Mission has the honour to enclose herewith the reply
of the Government of the Kingdom of Bahrain to the aforementioned joint
urgent appeal in Arabic language.

The Permanent Mission of the Kingdom of Bahrain avails itself of this
opportunity to renew to the Office of the High Commissioner for Human
Rights the assurance of its highest consideration.

Mr. Karim Ghezraoui
Officer-in-charge

Special Procedures Branch -
Office of the United Nations High Commissioner 3 B
Palais Wilson
Rue des Paquis 52
1201 Genéve

Fax: +41 22 917 90 06 /917 90 08 OHCHR REGISTRY

13 MAR 2018
Recipients :....... S‘P@ ..............
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Mission Permanente du Royaume du Bahrein auprés de I'Office des Nations Unies Genéve/Vienne: C.P. 39, 1292 Chambésy Genéve, Suisse
Tel: (+41) 22 758 96 40, Fax: (+41) 22 758 96 50 - E-mail: geneva.mission@mofa.gov.bh
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