(Translated from Arabic)

Permanent Mission of Kuwait to the United Nations Office at Geneva
Ref: M 24/2018

Geneva, 15 January 2018

Reply from the Government of the State of Kuwait to the comments of the Working
Group on the issue of discrimination against women in law and in practice contained
in letter No. OL KWT 1/2017, dated 16 November 2017

1. Information on the impact of the criminalization of adultery on the number of
prosecutions for adultery and the number of prosecutions for rape:

Data concerning cases of adultery

Charge Number of cases
Adultery (relationship of a married person with someone other than his wife) 42
Participation in adultery 4

Total 46

Cases involving charges of rape

Charge Number of cases
Intercourse with a female based on coercion, intimidation or subterfuge 37
Intercourse with a female under 15 years of age or against her will 2
Total 39
2. Observations by the Government of the State of Kuwait concerning the Working

Group’s comments on Kuwaiti laws concerning adultery and honour crimes:

It should first be noted that the penalties referred to in the report of the Working
Group on the issue of discrimination against women in law and in practice are marred by
certain errors. Article 194 of the Kuwaiti Criminal Code promulgated by Act No. 16 of
1960 stipulates that anyone who copulates with a woman who has attained the age of 21
and who is not a close relative, with her consent, and who is caught in flagrante delicto
shall be liable to incarceration for a period not exceeding three years and not less than six
months. A woman who accepts the act is liable to the same penalty. Article 195 of the Code
prescribes a penalty of imprisonment for adultery for a period not exceeding five years and
does not prescribe a minimum penalty, leaving that decision to the discretion of the
judiciary. The Kuwaiti legislature also decided that the same article should authorize the
judiciary to replace the penalty of imprisonment with a fine not exceeding 375 dinars (KD).

Accordingly, the Kuwaiti legislature decided, when criminalizing adultery, not
to provide solely for the penalty of incarceration, but to authorize the judiciary to replace
that penalty with a fine. Furthermore, the penalty is not applicable solely to women. The
Kuwaiti legislature ensures that the provisions of the Criminal Code are general and
straightforward. Thus, it explicitly states that the penalty is applicable to “any married
person, whether a man or a woman, who has sexual intercourse with a person other than his
spouse, with his consent, and is caught in flagrante delicto”.

Furthermore, the legislature, motivated by concern for the Kuwaiti family, stipulated
in article 197 of the Criminal Code that the victim of the offence of adultery is entitled to
waive criminal proceedings against the adulterous male or female spouse on condition that
the conjugal relationship is resumed. The spouse is also entitled to request that the legal
proceedings be discontinued at any stage and that the final penalty should be suspended.
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With regard to honour crimes, article 153 of the Kuwaiti Criminal Code
promulgated by Act No. 16 of 1960 stipulates that: “Any person who surprises his wife in
the act of adultery or surprises his daughter, mother or sister having intercourse with a man,
and instantly kills her or the adulterer or kills both of them, shall be liable to incarceration
for a period not exceeding three years and to a fine not exceeding KD 3,000.”

With regard to the allegations that this penalty is incompatible with the principle of
equality between men and women, it should be noted that the mitigating circumstance is by
no means applicable in all cases. The following three conditions must be met in addition to
that of intentional homicide:

1. Status of the offender

The homicide must be perpetrated by the husband of the adulterous woman.
However, the legislature extended the scope of the mitigating factor, for a valid reason, to
include the husband’s father, brother and son, since women who commit adultery
undermine the honour and dignity of these relatives and such acts have a severe
psychological impact.

2. Surprising the adulterous woman in flagrante delicto

This means that the husband, father, brother or son must be surprised by the
adulterous act. In other words, the actual scene that he witnesses (adultery) must conflict
with his previously held belief regarding the woman concerned (his wife, mother, sister or
daughter). The anger and emotion evoked by such a scene are considered mitigating factors
in the case. However, a woman caught in the act of adultery must be seen by her husband,
father, brother or son in circumstances that leave no room for reasonable doubt that she was
committing or was about to commit adultery. It is not sufficient for another person, no
matter how reliable their testimony, to have witnessed the act and to have informed the
woman’s male relative. Judges must use their discretion in order to decide whether an
adulteress was caught in the act by a male relative.

3. Immediate killing

The law stipulates that the immediate killing of a woman found committing adultery
is a mitigating factor, since the killing is considered to be a reaction to the sudden rage that
overcame the husband, father, brother or son due to the shock of finding her committing
adultery. They are the only persons who can benefit from a lighter penalty based on
mitigating circumstances. If the person concerned had an accomplice in the crime (who was
not any of the above-mentioned relatives), the accomplice is charged with the crime of
intentional homicide.

It is clear from the foregoing that perpetrators of this crime have not been exempted
from punishment by the Kuwaiti legislature, but are liable to imprisonment for a period not
exceeding three years and to a fine not exceeding KD 3,000, bearing in mind that the
witnessing of an act of adultery has a severe psychological impact on the perpetrator and
may therefore constitute a mitigating circumstance. The mitigating circumstance is also
subject to safeguards: the act of adultery must be witnessed, and there should be no time lag
between the witnessing of the act and the commission of the crime.

With regard to punishment of the offence of abortion, it should be noted that the
Kuwaiti legislature has not criminalized all forms of abortion. Article 175 of Act No. 16 of
1960 promulgating the Criminal Code stipulates that: “No penalty shall be imposed on any
person with the necessary expertise who induces an abortion in the sincere belief that doing
so is essential in order to preserve the life of a pregnant woman.” This provision reflects
Kuwaiti legislature’s respect for the family as a fundamental pillar of society.

This position is also clearly reflected in article 9 of the Constitution of the State of
Kuwait, which stipulates that: “The family, sustained by religion, morality and patriotism,
shall be the cornerstone of society. The law shall preserve the integrity of the family,
strengthen family ties and protect mothers and children.” In line with this constitutional
principle, article 22 of Act No. 21 of 2015 on the rights of the child requires the
Government to guarantee the welfare of pregnant women by providing for appropriate
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health care and treatment during all stages of pregnancy and for the requisite medical
oversight.
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M 24/2018

................. Geneva, 15 January 2018

The Permanent Mission of the State of Kuwait presents its compliments to the United
Nations High Commissioner for Human Rights and the Working Group on the issue of
discrimination against women in law and in practice and joins herewith the response
of the State of Kuwait to the letter of Mrs. Alda FACIO, Chairperson of the working
Group, dated on 16 November 2017 under reference OL KWT 1/2017.

The Permanent Mission of the State of Kuwait avails itself of this opportunity to renew
to the United Nations High Commissioner for Human Rights and the Working Group
on the issue of discrimination against women in law and in practice, the assurances of
its highest consideration.

Ann.ment.: (1)
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