(Translated from Arabic)

L ebanese Republic CONFIDENTIAL
Ministry of Justice

The Minister

Beirut, 13 November 2017

H.E. The Minister for Foreign Affairs and Emigrants

No. 5772/3

Subject: Proposed replies to the letter sent by the six Special Rapporté¢esHidiman
Rights Council of the United Nations to H.E. the Minister for Foreign Affainsl
Emigrants concerning the detention and prosecution of Sheikh Ahalvreskir.

Reference: Your referral No. 1273 of 8 November 2017.
With regard to the above-mentioned subject and reference:

We are transmitting to you herewith the proposed replies to the questionto you
by the six Special Rapporteurs of the Human Rights Council ofUthieed Nations
concerning the detention and prosecution of Sheikh Ahmad al-Assir.

[signed and stamped]
SalimJreissati

Minister of Justice
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Proposed repliesto theletter sent by the six Special Rapporteurs of the Human Rights
Council of the United Nationsto H.E. the Minister for Foreign Affairs and Emigrants
concer ning the detention and prosecution of Sheikh Ahmad al-Assir

The questions raised by the six Special Rapporteurs of the Human Raglrtsil of
the United Nations relate to the information received by them concerningetianese
Government’s failure to respect the internationally recognized norms and standards for the
protection of human rights, and particularly those set forth in the Univieesadration of
Human Rights and the International Covenant on Civil and PoliticaltR{ghtified by the
Lebanese State on 3 November 1972) and the Convention against Tort@thanruel,
Inhuman or Degrading Treatment or Punishment (ratified by the Leb&itate on 5
October 2000).

The six Special Rapporteurs are requesting clarifications on the following matters
l. The legal grounds for the prosecution of Sheikh Ahmad al-Assir.

Il. The alleged extraction of confessions from Sheikh Ahmad al-Assirrasust of

torture, beatings and ill-treatment (sleep deprivation, humiliation, violatidrisohuman

dignity and expression of contempt for his religious beliefs); thenéxto which the

judiciary is empowered to take such confessions into account; andetiguras taken by
the Government to prevent torture in detention facilities.

lll.  The legality of the pretrial detention of Sheikh Ahmad al-Assir.

IV. Failure to respect the recognized basic safeguards for persons depritieeir of
liberty, particularly in regard to:

» Their right to be assisted by a lawyer and to exercise the guaranteexd aight
defence through, inter alia, confidential communication with the said lawyer.

« Their right to see their relatives and family.

V. Failure to observe the United Nations Standard Minimum Rules for the Treatiment o
Prisoners (the “Mandela Rules”) in regard to conditions of detention (ventilation, lighting,
hygiene, sleep, exercise and sport and the right of access to physicaleatal health
services).

VI.  Failure to respect the right to a fair trial before an independent and impartialatrib
observing the basic safeguards therefor.

VII.  The request that the Lebanese Government quash the death sentersmditmpthe
military court on Sheikh Ahmad al-Assir.

VIIl. The request that the Lebanese Government issue an official moratoritira daath
penalty in preparation for its abolition.

Before replying to those questions, the Lebanese Government wisheshasem®p
the following:

1. The questions raised by the six Special Rapporteurs were motivatefinyaition
that they had received which was totally unsubstantiated by any evidenceobr Tire
Lebanese Government therefore requests the six Special Rapporteurs toitirdgbrany
official or informal documentation or statements by witnesses thatt rn@hoborate the
information received, without prejudicing the principle of preservation o th
confidentiality of their source’s identity.

2. Lebanese prisons and all detention facilities in Lebanon, includirsg timowhich
Sheikh Ahmad al-Assir has been held, are accessible to international goverremental
non-governmental committees and bodies. They are also visited bytéheational Red
Cross which endeavours to ensure that prisoners enjoy their rigblisding proper
physical and mental health care. It is well known that those internationahittees and
bodies prepare reports on the conditions in which prisoners are beingedeiaithose
facilities and, as far as the Lebanese authorities are aware, they have not pulished
official statement concerning Sheikh AhmadAakir’s subjection to torture or ill-treatment.
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3. During his trial proceedings, Sheikh Ahmad al-Assir vilified and matligtime court

and its members. This indicates, at the very least, the extent to which the Lebanese
authorities respect freedom of expression, and also the fact that he was nobfafineid
consequences of his acts insofar as, if he had actually been subjetdddrey he would

not have dared to address the president and members of the court in thett man

1.1 Thealleged extraction of confessions from Sheikh Ahmad al-Assir asa result of
torture, beatings and ill-treatment; the extent to which the judiciary is empowered to
take such confessions into account; and the measures taken by the Government to
prevent torturein detention facilities

(@)  With regard to the alleged extraction of confessions from the ac@&lseith
Ahmad al-Assir, under torture:

The allegations concerning the extraction of confessions from SheikhradAhm
al-Assir as a result of torture, beatings and ill-treatment (sleep deprivatiofijatiom
violation of his human dignity and expression of contempt fordligious beliefs) are not
substantiated by any evidence or proof. On the contrary, an examirmdtitire file
containing the details of the judicial investigations conducted against hinty ciaws
that:

1. The accused, Sheikh Ahmad al-Assir, was arrested on 15 August 201&nab@,
August 2015, was examined by the prison medical officer, whoiedrtifm to be in good
health and therefore able to be interrogated further.

2. On several occasions, the accused, Sheikh Ahmad al-Assir, requested a medical
examination and the Lebanese judiciary met those requests by refamingp medical
boards and even met his other requests to be treated at his expengsidigizhof his own
choosing.

The Lebanese Government is prepared to provide documentary ptbete facts
if officially requested to do so by any of the Special Rapporteurs.

(b)  With regard to the extent to which the judiciary is empowered takergazou
confessions extracted under torture:

Under Lebanese law, any act of physical or mental torture committed against
person deprived of his liberty constitutes a flagrant violation of fhts and
unquestionably invalidates any confession made under such tortisevidiu, which has
been consistently maintained by jurists, was recently reaffirmed in aftmfeAct No. 65
of 26 October 2017 under which torture and other cruel, inhumdeagrading treatment or
punishment were designated as punishable offences.

An investigation report containing such a confession is null and vdi¢@mot be
regarded as evidence for the prosecution. However, under Lebanese lamfegsion
constitutes a means of proof which can be refuted at any stagetoéith& criminal court
judge may resort to any means of proof to establish criminal respitysibd, even in the
event of a confession being made, the evidence is assessed at the judge’s discretion so that
he can reach a firm personal conviction in accordance with the LebangsefO@riminal
Procedure.

Even if there is no proof of the occurrence of an act of tortatewtbuld invalidate
the interrogation report containing the confession, the mere raising lasdmncerning the
possibility of the confession having been made under duress entitlesaaekebcriminal
court to reject the confession as evidence for the prosecution and to baswvitsion on
other evidence and proof presented during its hearing of the case.

(c) Measures taken by the Government to prevent torture in detention facilities:

The Lebanese Government is taking the necessary measures to prevent torture in
detention facilities. It is noteworthy that:

1 Translator’s note: Page 4 of the Arabic document, containing section | of theesgd missing.
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1. The interrogation of an accused person cannot begin befores lhedia informed of
his rights and the basic safeguards provided for in article 47eofCtide of Criminal
Procedure including, in particular, his right to contact a member d&migy, to meet with
his lawyer and to be examined by a forensic physician.

2. These rights and safeguards to which detainees are entitled are maderkeueny i
detention facility by being posted on a wall where they are clearly visibleetgane.

3. The measures taken by the Lebanese Government are not confined towize ab
mentioned endeavours to prevent torture. In fact, through the Ministidestide, Defence,
the Interior and Municipalities, the Government organizes training coursesdfpes and
criminal investigation officers on the provisions of the Conventgainst Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment agiasforphysicians also
receive training on the content of the Manual on Effective InvestigatioDaodmentation

of Torture (the Istanbul Protocol).

[1l.  Thelegality of the pretrial detention of Sheikh Ahmad al-Assir
The Lebanese Government wishes to draw attention to the following:

1. The accused, Sheikh Ahmad al-Assir, was arrested at Rafik Hariri Interhationa
Airport pursuant to a judicial warrant issued by the judge investgyatie above-
mentioned offences with which he was charged. His arrest, not being orderbe b
security authorities, was not of an arbitrary nature since itbaasd on a judicial warrant
and was therefore lawful and in conformity with the provisiohtebanese law and the
applicable international standards.

2. Lebanese law, as illustrated by article 108 of the Code of Criminal Rmecatbes
not set a maximum limit for the duration of pretrial detention in casedving crimes of
intentional homicide and terrorism. Sheikh AhmadAadir’s detention throughout the
period of his trial was therefore lawful and in conformity with the sions of article 108
of the said Code.

IV. Failureto respect the recognized basic safeguards for persons deprived of their
liberty

The six Special Rapporteurs state that, according to the information received by
them, Sheikh Ahmad a\ssir’s right of access to a lawyer in a confidential manner, as well
as his right to see his relatives and family, were not respected.

In response, the Lebanese Government wishes to point out that theekeb
judiciary took all the measures needed to ensure that the accusedh, Sheid al-Assir,
had access to legal counsel throughout the period of his questionirigahndowever, it
should be noted that his lawyer refused to attend the trial proceeditigsytvwany valid
reason, disregarding the fact that a trial which is constantly postpoietaged cannot be
regarded as a fair trial.

As a result of the failure of Sheikh Ahmad Aadsir’s lawyer to attend the
proceedings, the court postponed the trial on several occasions auothed of the
defendant’s right to legal counsel. His lawyer’s unjustified and repeated refusal to attend
was tantamount to abusive procrastination and violated the rights of ére88tdefendants
who were being prosecuted in the same case and were sufferingiqgerejue to the
postponement resulting from the unjustified and abusive non-attendgr&eeikh Ahmad
al-Assir’s legal counsel.

Under those circumstances, after more than 30 postponed hearingsirtiiecioled
to appoint a lawyer for the defendant, Sheikh Ahmad al-Assir, in ordsafeguard his
rights and the rights of the other defendants and ensure duesgroces

With regard to the confidentiality of consultation between the accusecdhiand
lawyer, the Government emphasizes that Sheikh Ahmad al-Assir had unrestricetacce
his lawyer in order to prepare his defence before the court and he alsisexéis right to
see his relatives and family in accordance with the applicable lawggmidtions in force.
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V. Failure to observe the United Nations Standard Minimum Rules for the
Treatment of Prisoners (the “Mandela Rules”) in regard to conditions of detention

The Special Rapporteurs state that the Lebanese Government failed to observe the
United Nations Standard Minimum Rules for the Treatment of Prisonetseicase of
Sheikh Ahmad alssir’s conditions of detention, particularly in regard to ventilation,
lighting, hygiene, sleep, exercise and sport and the right of accesssiogbtand mental
health services.

The Lebanese Government is diligently endeavouring to observe the 8tandar
Minimum Rules for the Treatment of Prisoners in all its prisons datdntion facilities.
However, it wishes to draw attention to the following:

1. The question of observance of the Standard Minimum Rules for the Treate
Prisoners is not a personal matter affecting only the defendant, Stteikdd al-Assir. It is
a common problem from which prisoners are suffering in mosteoprisons and detention
facilities in Lebanon.

2. Lebanese prisons and detention facilities are severely overcrowdedodthe
challenges that the Lebanese State is facing as a result of the Palestinian refugtecrisis,
civil war, the influx of Syrian displaced persons and the need toatoetvorism.

3. The Lebanese Government is making tremendous endeavours, angésatiog
with civil society institutions, in order to safeguard the rightsrisfgmers in all prisons and
detention facilities and has taken numerous measures to improve conalftéetention in
a manner consistent with the Mandela Rules.

4, The international aid provided has been insufficient and, instead of beingetted
through the Lebanese Government, most of it has gone directly to the dispdasens. As
a result, the penal and other infrastructures have become dilapidated atidnélly

impaired.

V1. Failureto respect the right to a fair trial before an independent and impartial
tribunal observing the basic safeguards ther efor

As already explained, the legal grounds for the prosecution of the ac&iszkh
Ahmad al-Assir, are based on the commission of criminal acts of temragminst the
Lebanese army.

Under the provisions of Lebanese law, the hearing of crimes ofiggnrand crimes
committed against the Lebanese army falls within the jurisdiction of ilitarsncourt.

In this connection, the Lebanese Government wishes to highlight the fathehat
basic safeguards for persons deprived of their liberty are respected b¥itdogy court in
the following ways:

1. The Military Prosecution Service consists of civilian magistrates who supehds
preliminary investigations in cases falling within the jurisdiction of thiétary court.
An investigating officer can conduct an investigation, make an arrestrigr out a search
only with the permission or by order of a magistrate.

2. The military judge advocates, who are civilian magistrates, are responsilbkes for
conduct of all investigation proceedings and the preferment of chargéssaguspects
brought before them.

3. The military and the ordinary courts apply the same basic safedfoargersons
deprived of their liberty, namely those specified in article 47 of the @bdderiminal
Procedure.

4, The basic rights and safeguards to which all persons deprivdaiofliberty are

entitled were respected by the Lebanese judiciary in the case of the accesdd ABmad

al-Assir. This is clearly evident from the interrogation reports, wisicbw that he was
informed of, and exercised, those basic rights and safeguards.
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VIl. Therequest that the Lebanese Government quash the death sentence imposed
by the military court on Sheikh Ahmad al-Assir

The request that the Lebanese Government quash the death sentence liytlosed
military court on Sheikh Ahmad a\ssir runs counter to the provisions of Lebanon’s
Constitution and domestic legislation for the following reasons:

1. The Lebanese Government cannot order the annulment of a judgneletdhdown

by a Lebanese court since that would be tantamount to a flagrant violatiore of th
constitutional principles of the separation of powers and the independencejafitiery
vis-a-vis all other authorities.

2. The judgment handed down by the military court on 28 Septenttief @an be
challenged before the Military Court of Appeal. Consequently, Sheikh Ahahddsir
could file an appeal on grounds to be submitted to the latter court.

VIIl. Therequest that the Lebanese Gover nment issue an official moratorium on the
death penalty in preparation for itsabolition

Lebanon is fulfilling its obligation to respect the right to life ofgmers residing in
its territory in accordance with its Constitution, the Universal Declaration ofddlRights,
the Arab Charter on Human Rights, the International Covenant on Civit@itital Rights,
the Convention on the Prevention and Punishment of the Crime aici@enthe Geneva
Conventions of 1949 and their Additional Protocols of 1977, thav@dion against
Torture and the Convention on the Rights of the Child.

However, the question of abolition of the death penalty is still a consial/é&sue
that is being debated between the various political parties.

In this regard, the following should be noted:

1. Lebanese law still prescribes the death penalty for the most seriougdel®ohe
Penal Code designates these as high treason; assault with intent to incite civicitrie;
terrorism that cause loss of life; acts of homicide or torture committeddogbers of an
armed group; intentional homicide; homicidal arson; assault on thoroughfares and
communications causing loss of life; and homicide accompanied by theft Code of
Military Justice adds the offences of desertion to the enemy; self-mutilation to evade
military duties if the act is committed in the face of the enemy; sweretadthe enemy;
treason; military conspiracy; espionage; spoliation; damage; destruction; insubonglinatio
abandonment of a post in the face of the enemy; and the commiigsermy or air force
personnel of the offence of surrendering themselves or abandomimgnding over their
vehicles or aircraft to the enemy before exhausting all their means of defetir
offences for which the death penalty is prescribed are specified Matteetic Drugs and
Psychotropic Substances Act No. 67 of 16 March 1998 and Act Nof 2 August 1988
concerning protection of the environment against pollution from teaite and dangerous
substances.

2. Since 2004, successive Ministers of Justice have refused to sign deudeesing
the enforcement of death sentences. This implies a de facto moratomiuthe death
penalty out of respect for the international treaties in this regard.

3. The death penalty is the only criminal penalty in Lebanon thatti®mforceable
immediately after it has been imposed by a final court judgment, since iteedhe
issuance by the executive authority of a decree which must be digrteé President of
the Republic, the Prime Minister and the Minister of Justice after the matterebas b
considered by a judicial board of pardons.
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4. The issuance of an official moratorium on the death penalty in prepafatiots

abolition is a sovereign matter on which a decision can be taken onlyehyetianese
Government, which would not issue such a moratorium unless the inteuslositwas
appropriate. It should also be borne in mind that, as already indicatedyobtico-

constitutional system is underpinned by the principles of separatiorpoufers,

independence of the judiciary and assignment of legislative authogtysesely to the
House of Representatives.

[signed and stamped]
SalimJreissati

Minister of Justice




Mission Permanente du Liban it LT R

aupreés de P'Office des Nations Unies ' d 9ot Sladiaidlg 3ol wed (s
et des Organisations Internationales : o P
Genéve
Rue de Moillebeau 58
1209 Genéve

N/Ref. 15/1/15/3-b -275/2017.

The Permanent Mission of Lebanon to the United Nations
Office and other International Organizations in Geneva presents its
compliments to the Office of the High Commissioner for Human Rights,
and with reference to its note UALBN4/2017 dated 2 November 2017,
has the honor to enclose herewith the answer of the Lebanese Ministry of
Justice concerning “the arrest, detention and conviction of Sheikh Ahmad
al-Assir”,

The Permanent Mission of Lebanon avails itself of this

opportunity to renew to the Office of the High Commissioner for Human
Rights, the assurances of its highest consideration.

Geneva, 15 November 2017.

Office of the High Commissioner for Human Rights
Palais des Nations
1211 Geneva 10
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