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PERMANENT MISSION OF THE REPUBLIC OF TURKEY
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-URGENT-

The Permanent Mission of the Republic of Turkey to the United Nations Office at Geneva
and other international organizations in Switzerland presents its compliments to the Office of
the High Commissioner for Human Rights and with reference to the joint urgent appeal letter
by Ms. Elina Steinerte, Chair of the Working Group on Arbitrary Detention, Ms. Annalisa
Ciampi, Special Rapporteur on the rights to freedom of peaceful assembly and of association,
Mr. David Kaye, Special Rapporteur on the promotion and protection of the right to freedom
of opinion and expression, Mr. Michel Forst, Special Rapporteur on the situation of human
rights defenders and Mr. Diego Garcia Sayan, Special Rapporteur on the independence of
judges and lawyers dated 4 July 2017 (Ref: UA TUR 7/2017) and to its Verbal Note dated 14
August 2017 (Reference no: 12716610), has the honour to enclose herewith an information
note and its attachment, comprising the response of the Government of the Republic of
Turkey.

The Permanent Mission of the Republic of Turkey avails itself of this opportunity to renew
to the Office of the High Commissioner for Human Rights the assurances of its highest
consideration,

Geneva, 3 October 2017

Encl: As stated

Office of the High Commissioner for Human Rights
Special Procedures Branch
Geneva




OBSERVATIONS REGARDING THE JOINT URGENT APPEAL FROM SPECIAL
PROCEDURES

(REFERENCE: UA TUR 7/2017)

The Government would like to present its observegtiberein under in respect of the Joint
Urgent Appeal of the Working Group on Arbitrary Betion; the Special Rapporteur on the
promotion and protection of the right to freedomaginion and expression; the Special
Rapporteur on the rights to freedom of peacefuemsdy and of association; the Special
Rapporteur on the situation of human rights defesjdand the Special Rapporteur on the
independence of judges and lawyers dated 4 July.201

The Government is of the opinion that the allegatimsed in the Joint Urgent Appeal should
be better assessed by giving due consideratioheacstope and the necessity of measures
taken in Turkey with respect to severe and multtpleorist threats that it continues to face
pursuant to July 15 terrorist coup attempt. Thereftiie Government would like to briefly
point out the general context under which the itigasons conducted against the persons in
guestion take place, prior to submitting the infation on the points raised in the
Communication.

A. GENERAL CONTEXT

The Republic of Turkey, founding member of the EditNations and of the Council of
Europe, having adhered to the protection and priomatf human rights, the rule of law and
democracy, maintains its fight against terrorisgamizations within the limits of the
Constitution and laws, in line with the basic pinoples of a democratic state and universal
law, in observance of its international obligatiodsriving from the conventions that it is a
party to. Utmost care is displayed on this matter.

The Government wishes to highlight that the claimegarding SOE measures in Turkey
cannot be properly assessed without giving dueideration to the terrorism threat faced by
Turkey in recent years emanating from terroristaargations such as Fetullahist Terrorist
Organization/Parallel State Structure (Hereinaféderred to as FETO/PDY), PKK, DAESH
and DHKP-C. With a view to giving an insight irttee grave threats posed to Turkey during
July 15 terrorist coup attempt, as well as elalgabn the nature of terrorist organization
FETO/PDY, who was behind the attempt, an Infornrmabiote is attached herewith.

It is unequivocal that ensuring terrorist coup f@g are brought to justice, holding them
accountable and eliminating the existing threaé abup is among the positive obligations of
any state. To this end, taking the necessary stepsevent future terrorist attacks is also a
responsibility of the state.

i) State of Emergency (“SoE”)

In Turkey, two types of emergency rule proceduregehaeen defined in the Constitution,
characterized by the reason of their declaratitme @mergency rule defined in Article 119 of
the Constitution is based on a “natural disastengdeous epidemic diseases or a serious
economic crisis”, whereas the emergency rule ddfinéArticle 120 shall be declared “in the
event of serious indications of widespread actaaénce aimed at the destruction of the free
democratic order established by the Constitutiomfolundamental rights and freedoms, or



serious deterioration of public order because df at violence”. Moreover, how these
powers shall be used are laid down in detail in $tate of Emergency Law (no. 2935),
adopted based on the powers conferred by the Qatici.

Also, in a number of international human rightdrasients, states are allowed in time of war
or other public emergency threatening the lifeha&f hation, to take measures derogating from
their obligations relating to fundamental rightsdaneedoms, consistent with international
law. This circumstance has been laid down in Agti€lof the International Covenant on Civil
and Political Rights (“ICCPR”) and Atrticle 15 of tli@iropean Convention on Human Rights
(“ECHR").

In this context, taking into account the extenths threat posed to democratic constitutional
order by July 15 terrorist coup attempt, the re8ons imposed on fundamental rights and
freedoms are in line with the Constitution andrinétional obligations.

Indeed, the Constitutional Court has ruled in thdividual applicationAydin Yavuz and
Others(no. 2016/22169, 20 June 2017) and in anothericgin for the annulment of SoE
Decree-Laws on unconstitutionality (2016/177 E, @260 K) that SoE was constitutional
and legal, that actions were taken in conformitshvtihe powers conferred in the Constitution
and dismissed allegations of unconstitutionalitiie Baid judgments have been published in
the Official Gazette of Turkey and are also avadati the website of the Court.

i) Notices of derogation under Article 4 of the ICCPR and Article 15 of the ECHR

Within the context of the SoE, declared in confaynwith the Constitution and international
law, Turkey has made notices of derogation undéiclar4 of the ICCPR and Article 15 of
the ECHR regarding obligations of protecting riglaisd freedoms emanating from these
conventions.

The notice of derogation based on Article 4 of IGEPR was submitted to the Secretariat-
General of the United Nations on 2 August 2016 smkwed upon extensions of the SoE.
The articles that would be subject to derogatiomewspecified clearly in the notification.

Therefore, there exists a notice of derogation giyinto effect, which is applicable in the
present case.

To shed light on the issue and provide a comparatiew, the case law of the European
Court of Human Rights (“ECtHR”) and practices shibube noted as regards the
implementation of Article 15 of the ECHR. For exdejpaccording to ECtHR, in an
emergency, an extended interference with freedonexpiression as compared to normal
periods for the protection of public order might“becessary in a democratic societirifd

v. United Kingdomno. 18714/91). A similar conclusion can be madenva need arises to
secretly monitor terror suspects, certain restmimay be brought on the right to private life
(Klass and others v. German8eries A, no. 28). More importantly, the Courkrsmvledged
that following a notice of derogation by the UK Gowaent with respect to IRA activities in
Northern Ireland, normal legislation offered ingtifnt resources for the campaign against
the massive wave of violence and intimidation by lR& and that recourse to measures
outside the scope of the ordinary law proved necgssdn this context, the ECtHR dibt
find it established that derogations from paragsaghto 4 of Article 5 (extrajudicial
deprivation of liberty in breach of Art. 5 § 1 adedprivation of liberty in breach of Art. 5 § 4)
exceeded the extent strictly required by the exigsnof the situation, for coping with the
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public emergencylfeland v. the United Kingdoymo. 5310/71, 18 January 1978). How the
administration shall act in such circumstances lai@ down clearly in Article 15 of the
Constitution, similar to Article 4 of the ICCPR addlticle 15 of the ECHR. In accordance
with these provisions, the principles of “absolutecessity” and “proportionality” are
diligently followed in the measures taken during gost-coup State of Emergency.

B. STEPS TAKEN ON ALIGNING SoE MEASURES WITH TURKEY 'S
INTERNATIONAL HUMAN RIGHTS OBLIGATIONS, THE PROTECT ION OF
PERSONS FROM THE IMPACT OF STATE OF EMERGENCY AND R EVIEWING
MECHANISMS FOR THE SoE MEASURES.

In Turkey, the measures taken during the SoE haveaused any major changes in daily life.
No restrictions are imposed on fundamental rights faeedoms which would affect the daily
lives of people. The measures taken have remainegtd to the issues required by the SoE.
SoE was not declared to restrict the rights aneldioens of individuals but to ensure a prompt
and effective response by the State in the fighdirey FETO/PDY and other terrorist
organizations whose acts pose existential thraat$ affect the exercise of fundamental rights
of the citizens. It is a natural right by the Staieuse its legal powers to protect democracy
and to take necessary measures to maintain the esafeonment for the exercise of
fundamental rights and the freedoms.

Following July 15 coup attempt, Decree-Laws werguésl in order to promptly initiate
necessary proceedings for the persons in publitituhnens who have a membership,
affiliation or connection to FETO/PDY and otherrterst organizations. During this process,
legal principles are followed and each case issa&skewith utmost care.

There are mechanisms in place to review the mesa$oréhose who claim violations of their
rights. Through the administrative boards of revievere than 35 thousand public employees
have been reinstated to date. Nearly 350 institatlmave also been reopened. Moreover, an
Inquiry Commission on the State of Emergency Meashias been established as an effective
domestic legal remedy. This Commission is entittedtake binding decisions with due
process. Its decisions are also open to judiciatrol.

SoE measures are regularly monitored in line withnging conditions. Issues raised within
the context of the Experts Dialogue establisheavbéen Turkey and the Council of Europe
(CoE) and recommendations by UN mechanisms ana Gihié organs, especially the Venice
Commission, the European Committee for the Prewrrdf Torture (CPT) are considered. In
that regard, a number of improvements have beer magrms of SOE measures.

Accordingly, the upper limit of 30 days for policeistody in terror and collective crimes,
which had not been actually implemented, was lichite 7 days in conformity with the case-
law of the ECtHR, ensuring compliance with the jongdots ofAksoy v. TurkeyLawless v. the
United KingdomandDemirel group of cases by the Court. Custody period magrbnged
only once for utmost 7 days. It is worth notingtfHar the remaining types of offenses and
for the said offenses after the end of the SoE,ntlagimum period of detention in police
custody shall be one day under general provisiatmgch can be extended to four days in
compelling cases.

In addition, the provision which enabled the pulpliosecutor to restrict the suspect’s right to
meet a defense lawyer for five days during a SeBpiv repealed. On this matter, the general
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investigation provisions laid down in Article 154 Zof the Code of Criminal Procedure
(“CCP”) apply. Accordingly, a suspect’s right to @& defense lawyer may be restricted for
24 hours at the request of the public prosecutaring which period no statement shall be
taken. It should be underlined that, the mentigmeision has been brought in line with the
judgments oflbrahim v. the UK Simeonovi v. BulgariandSalduz v. Turkegroup of cases
by the ECtHR.

With reviewing mechanisms of SoE measures, whetiseadministral or judicial, public
authorities made considerable changes in the mesasiey took following the declaration of
the SoE. Many detainees were released by coursidasi within this framework; numerous
parts of measures were amended such as dismissasoffices or public service as well as
discharges regarding some students and closuraslieg institutions.

Moreover, in addition to already existing natiorethedies, be they judicial or administrative,
an Inquiry Commission on the SoE Measures (“the @@sion”) was established as an
effective domestic legal remedy pursuant to Det/@e-no. 685.

The Commission has been established in order ty caut an assessment of and render a
decision on applications related to certain measulieectly conducted by virtue of the
Decree-Laws on account of having membership, afifdn or connection with terrorist
organizations. The Commission has the authoritycaaduct an examination as to the
measures concerning the dismissal or discharge fprhlic service, profession or
organization in which the persons held office, dimmissal from studentship, the closure of
institutions and organizations and the revocatioth® ranks of retired personnel.

Moreover, decisions of he Commission may be appea@plicants having legal interest
shall be entitled to file bring an action againse¢ ecisions of the Commission with the
administrative courts of Ankara which will be detened by the Council of Judges and
Prosecutors (“CJP”).

The fact that a judicial remedy has been introdwgginst the decisions of the Commission is
to provide the persons dismissed or discharged pobfic service, profession or organization
in which they held office or closed institutionsdaorganisations with the opportunity to raise
their requests before the independent judiciaryesi@es, individual applications can be
lodged with the Constitutional Court.

The members of the Commission were appointed onMBy 2017, the Commission
commenced functioning on 22 May 2017. The Commissitarted to receive applications
beginning from 17 July 2017. As regards the relgteovisions of Decree-Law No. 685,
applications could be lodged within 60 days as ofJul¥ when the Commission began to
receive applications, through the Governors’ Offazethrough the institution in which the
related persons lastly held office. Within the scope¢he Decree-Laws issued after 17 July
2017, the applications may be lodged within 60 daysof the date of publication of the
relevant Decree-Law.

In compliance with the said Decree-Law, the Comioisss composed of seven members,
including judges and prosecutors, and the Comnmissiall take its decisions by majority of
votes. The Commission is authorized to ask allrméttion and documents needed from all
institutions and organizations.



In Koksal v. Turkey decision dated 12 June 201€&,BEhropean Court of Human Rights ruled
that any complainant must apply to the Inquiry Caasion first in order to exhaust domestic
remedies. This clearly recognizes the Inquiry Cossion as a legal remedy for the measures
taken directly as a part of the Decree-Laws.

In fact, following the decision “Kdksal v. Turkeythe majority of cases brought to the Court
in this context have been started to be struclobiis list as inadmissible, resulting in a great
decline in the number of cases against Turkey.

These revisions demonstrate the determination akidlu Government to follow the
principles of necessity and proportionality in SoEasures.

Furthermore, it was stated in the Decree-Law N&. @&t the members of the judiciary who
were decided to be dismissed from Office and thesomho are considered to be of this
profession could file to Council of State in sixtgrys from the finalization of the decision (see
Murat Hikmet Cakmakcli, B. No: 2016/35094, 15/02/2088 27-28; Haci Osman Kaya, B.
No: 2016/41934, 16/02/2017, 88 28-29).

Turkey is determined to resolve its problems punsua the principles democracy and the
rule of law. The right to legal remedies and tlghtito access to court are fundamental rights
and freedoms guaranteed both in the Turkish Caomistit and in the human rights
conventions to Turkey is a party. In this regangergone has the right to legal remedies in
Turkey and can resort to administrative and judliciachanisms against all the processes and
actions that bear legal consequences about thes ragfhindividuals and organizations. The
measures introduced after July 15 terrorist coupngit are proportional to the current
situation and as stated above, there are mechamsplece to review measures.

C. MEASURES TAKEN FOR HUMAN RIGHTS DEFENDERS TO PERFORM
THEIR ACTIVITIES IN A SAFE ENVIRONMENT FREE FROM FE AR, THREATS
AND HARASSMENT

As a founding member of the United Nations andGbencil of Europe, Turkey has adopted
human rights and the rule of law as one of thecbteiets of the Republic of Turkey and
upholds universal principles, values and norms requio be a state of law. Turkey has a
legal system which considers the European ConveptioHuman Rights and the case-law of
the European Court of Human Rights as a guide.

Furthermore, Article 90 of Turkish Constitution asss that, international agreements duly
put into effect have the force of law and no obgttof unconstitutionality shall be raised

with regard to these agreements. Moreover, in tee ©f a conflict between international
agreementsn fundamental rights and freedoimnsd the lawsdue to differences in provisions

on the same matter, the provisions of internatiagatements shall prevail.

In addition, the Consitutional Court also statedtsrjudgment dated 7 February 2008, that the
ECHR has become a part of the domestic law withan ftramework of Article 90 of our
Constitution and the provisions of the Conventiorveha superior legal value and the
judgments of the ECtHR are binding.



Therefore, the ECHR and the ECtHR case-law have beknowledged as one of the sources
of the Turkish legal system, which gained a dynastiacture with the international human
rights norms constantly changing and evolving.

Turkey, as a democratic state governed by the atilaw, has put fundamental rights and
freedoms under Constitutional protection in accoecgawith international conventions with
the understanding of democratic pluralism. In teigard; all individuals have the equal right
to use their fundamental rights and freedoms im@ance with international conventions and
national legislation before the law.

Article 10 of the Constitution which regulates thinciple of equality before the law is as
follows:

" Everyone is equal before the law without disimttas to language, race, colour, sex,
political opinion, philosophical belief, religion drsect, or any such grounds.

(Additional paragraph: 7/5/2004-5170/1) Men and vemrhave equal rights. The State has
the obligation to ensure that this equality existpractice. (Additional sentence: 12/9/2010-
5982/1) Measures taken for this purpose shall motriberpreted as contrary to the principle
of equality.

(Additional paragraph: 12/9/2010-5982/1) Measureshe taken for children, the elderly,
disabled people, widows and orphans of martyrs el & for the invalid and veterans shall
not be considered as violation of the principleeqtiality.

No privilege shall be granted to any individualmidy, group or class.

State organs and administrative authorities areigdd to act in compliance with the
principle of equality before the law in all theirqueedings."

It is a constitutional obligation of the State tootect everyone’s freedom of expression
without distinction as to language, race, colowx, Political opinion, philosophical belief,
religion and sect and any such grounds.

Moreover, the conditions under which these baghtsi and freedoms can be restricted and
the scope of restriction is regulated and defingdthe Constitution. Article 13 of the
Constitution is as follows:

"ll. Restriction of fundamental rights and freedoms
Article 13- (Amended: 3/10/2001-4709/2)

Fundamental rights and freedoms may be restrictagt by law and in conformity with the
reasons mentioned in the relevant articles of tlemgfitution without infringing upon their

essence. These restrictions shall not be contiatiié¢ letter and spirit of the Constitution and
the requirements of the democratic order of theiefp@nd the secular republic and the
principle of proportionality. "

The international conventions lay down the rightd the conditions to restrict them. National
security, public safety and public order are amthrggmain reasons for restriction both in the
OHCHR and the ECHR.

Freedom of expression is also laid down in Arti2g& of the Constitution and Article 19 of
OHCHR and Article 10 of the ECHR. In accordancehvite requirements of the democratic



society order, this right can be restricted by oeassuch as national security, public security,
public order in accordance with international caots and legislation.

Republic of Turkey provides an environment thagage and respectful to fundamental rights
and freedoms, not only for the human rights adBvimit anybody. In this respect, particular
arrangements which were made with the Law of Asdimris no. 5253 dated 04/11/2004 and
the Law on Human Rights and Equality InstitutionTofkey no. 6701 dated 6/4/2016 provide
assistance to those who are active in this field.

Therefore, everyone is under the guarantee of tage $1 terms of protection of rights and
freedoms in accordance with the requirements ofodeatic society. All kinds of fear, threats
and harassment claims are investigated rigoroustid competent judicial authorities within
the framework of the principles of the rule of law.

However, as in all modern democratic societiesetie no freedom of commiting offense in
Turkey. Offenses are investigated by independedtiarpartial Public Prosecutors and the
criminal offenses are tried by independent and migdacourts. No person or group is ever
subjected to investigation and prosecution becafisbeir professional activities. However,
in criminal law, in the event that investigation jadicial proceedings are conducted against
persons about whom there is reasonable suspicianthiey have committed offenses,
profession or group identity does not grant anyil@ge or immunity to anybody, except
certain procedural rules applied in these matters.

In this vein, Turkish Government attaches utmogtdrtance to the maintenance of vibrant
and pluralistic nature of Turkish civil society, agll as to the work of human rights
defenders. Comprehensive reform process over ghédifteen years has greatly contributed to
the enabling environment for the civil society.

Turkey’'s determination to this end has not changkspite the fact that it is faced with
serious terrorism threats that call for vigilantsgty measures. Proceedings against members
of certain human rights organizations are not eelavith their professional activities within
these organizations but are conducted in conneutittmcriminal charges against the persons
in question due to their links with terrorism.

D. INDEPENDECE OF LEGAL PROFESSION AND FREE PRACTICE OF
ATTORNEYSHIP AT INDIVIDUAL AND CORPORATE LEVEL INT URKEY:

In Chapter titled “Provisions on the protectiorrights” of the Constitution of the Republic of
Turkey, the regulation within the scope of the titgha fair trial as a freedom to claim right is
as follows:

“A. Freedom to claim rights:

ARTICLE 36- (As amended on 03/10/2001; Art. 4709%EMeryone has the right of litigation
either as plaintiff or defendant and the right tdear trial before the courts through legitimate
means and procedures.”

The right of defence, within the scope of the righfair trial regulated in Article 14 of the
ICCPR and Atrticle 6 of the ECHR is one of the nfastdamental human rights. The lawyers
taking one of the most crucial tasks within thepscof the right of defence are fundamental
and inseparable elements of judicial processes.



In this respect, by virtue of its importance ansl ¢haracteristics of public service, the

attorneyship in the national legislation is indegemtly regulated through the Attorneyship

Law No. 1136. Through the Attorneyship Law, mangeass of the attorneyship, such as the
nature and aim of attorneyship, acceptance comditio the profession, the tasks to be carried
out by lawyers, law internship, rights and obligag of lawyers, bar associations and the
Turkish Union of Bar Associations, disciplinary pealures concerning lawyers, lawyers’

relations with their clients are laid down.

In Article 1 of the Attorneyship Law, it is stipaéd that attorneyship is a self-employment
with the characteristics of public service, and thwyer freely represents independent
defence which is one of the founding elements ofjtinisdiction. In this respect, lawyers
serve to resolve any judicial issues and disputesccordance with justice and equity and to
contribute to the complete execution of rules of.la

In Article 2 of the Attorneyship Law, the aim oft@neyship is defined as ensuring the
regulation of judicial relations, resolution of ajudicial issues and disputes in accordance
with justice and equity, and complete executiorfudicial issues before all kinds of judicial
bodies, arbitrators, official and private persomsstitutions and organizations. Lawyers
allocate their judicial knowledge and experiencegustice service and for the benefit of
people. In the Article, it is also regulated thadigial bodies, security authorities, other public
institutions and organizations, state economicrpntes, private and public banks, notaries,
insurance companies and foundations must help kawte fulfill their duties. Without
prejudice to the special provisions in the Law,sthenstitutions are obliged to present
information and documents that the lawyers may neetamine.

Article 6 of Turkish Penal Code No. 5237, whenifiiging those who practise the duties of
judiciary, lawyers have been counted, in additionthe members and judges of supreme
courts, judicial, administrative and military cauignd public prosecutors.

In the practice of this important public servicer@guired, important tasks have been assigned
to bar associations and to the Turkish Union of Basociations, which are professional
organizations of lawyers. In this respect, baroesdions are public professional
organizations which carry out their works accordiegdemocratic principles in order to
improve attorneyship profession, ensure honestytiarsd in the relations of the members of
this profession with each other and clients, defand maintain professional order, ethics,
dignity, rule of law and human rights and meet canmeeds of lawyers. The Turkish Union
of Bar Associations is a public professional orgation, which has legal entity and is
composed of all bar associations.

There is no legislation provisions which prevenivtars from freely carrying out their
professions, except for certain circumstances, v/tiee measure of prohibition of advocacy
duty is applied as stipulated in CCP.

In this regard, it is evident that practice of #iorneyship profession has been regulated in a
detailed manner as one of the most crucial elemeihtgght of defence and all necessary
measures have been taken for the appropriate éxeaitthis profession.

However, it should not be forgotten that no praf@sss granted privileges to commit crimes.
For example, no professional has the freedom tonub@ crime as seen in the case dated 17
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May 2006, when a lawyer attacked the Turkish CduofcBtate, resulting in the death of a
member of the Council of State and the injury olfieot persons. In Article 10 of the
Constitution, it is laid down that everyone is ddo@fore the law. As a manifestation of this
Article, in Article 3 of the Turkish Penal Code,i# also stipulated that discrimination on
grounds of race, language, religion, religious ,seationality, colour, sex, political or other
opinion or philosophical beliefs, national or sé@egin, economic and other social positions
is prohibited, and no one can be granted any pgeil

However, it is only natural that certain differgmovisions were adopted for some professions
in the procedural provisions applied during the stigation and prosecution of crimes
committed by the practitioners of these professidue to their importance in society. For
example, in Article 130 of the Code of Criminal Bedure, special regulations were adopted
for the searches and seizures in the lawyer offitksre is also a similar provision in Article
58 of the Attorneyship Law.

With Decree-Laws issued within the period of theeSim the context of effectively fighting
against the FETO/PDY and other terrorist organregtithreatening national security, it has
been assessed that the great security risks th&tate is facing should be dealt with without
delay. In this context, within the scope of thedstigations performed under the Decree-Law
No. 667 on Measures Taken under the SoE, the defamg/er selected under Article 149 of
the CCP no. 5271 or assigned under Article 15Gtifenay be banned from assuming his/her
duty if an investigation or a prosecution is begagried out in respect of him/her due to the
offenses enumerated under Fourth, Fifth, Sixth &adenth Sections of Fourth Chapter of
Second Volume of the Turkish Penal Code no. 528&,dffenses falling under the Anti-
Terror Law no. 3713 and the collective offenses. dibeision on banning shall be rendered
by the Criminal Magistrates’ Office upon the pubtimsecutor’s request without any delay
and be immediately served on the suspect and oreléeant Bar Presidency with a view to
assigning a new defence lawyer. The measure was takthin the SoE in order to fight
terrorism under the positive obligation of the stat

E. CIRCUMSTANCES OF THE PRESENT CASE
1. Factual and Legal Basis for the Arrest and Detdion of Taner Kilig

It was established by the analysis of technica daat Taner Kilic downloaded on 27 August
2014 the "ByLock" application which the FETO / PR¥med terrorist organization used for
secret code communication to the phone with “353MEI number and “90 532 ...” GSM
line that he clearly accepted that belonged to &éiing addition, Kili¢ 's other financial and
social links to the FETO/PDY have been reachedndtthie investigation.

In this context, an investigation was launchedh®izmir Chief Public Prosecutor's Office in
respect of Taner Kilig, concerns the offense of licksi "membership of a terrorist

organization” (Article 314/2 of the Turkish Penabd@ No. 5237, as per Article 7/1 of the
Anti-Terror Law No. 3713).

By the decision of 8 Criminal Magistrates’ Office ofzmir dated 5 June 2017, examining
the content of the investigation file and takingpies from file were restricted except for
documents which the suspect personally involvednathey were drawn up, in accordance
with Article 153/3 of the CCP. However, as obserfredh the investigation file, no request of



access to the file and no objection to the decisiorestriction was made by Taner Kili¢ or
his lawyer.

3rd Criminal Magistrates’ Office dizmir issued a search warrant on 5 June 2017 forrTane
Kilig’'s home and law office to be conducted in giresence of a bar representative. Based on
the search warrant, Kili¢c ’'s home and law offices\gaarched.

In accordance with the search procedure, the nsnoftehe searches were drawn up. Upon
the request of Izmir Chief Public Prosecutor's €ffdated 5th June 2017 and with reference
to the decision of the Criminal Magistrates’ Offigkizmir, Kilic was taken into custody on
6 June 2017. The relatives of Taner Kili¢c were nmfed of the custody and he was served
information minutes and the form on the rightshef suspect/defendant.

Taner Kili¢c gave a statement in the presence dfkigers inizmir Police Headquarters on 7
June 2017. During custody, Kili¢ was informed of ttharges and his rights in accordance
with the current legislation. Taner Kili¢ did natcapt the accusations in his statement. No
objections were raised by Kili¢ to the custody pthoe and the search made. Necessary
judicial reports were drawn up at the entry and ekiKili¢ to the custody process. In these
reports, it was stated that there were no sig@ssdult and use of force against him.

On 9 June 2017, Taner Kili¢ was released from dysamd the same day, he gave statement
to the Public Prosecutor in the presence of hisyémsv During the statement, the offense
attributed to Kilig¢ has been explained and it waminded that he has the right to choose a
lawyer, he may get benefit from his legal assistanice lawyer may be present during the
statement and he may collect concrete evidencbs &ble to get rid of the suspicion. In this
statement, Kili¢ did not accept the accusatiorsnthg that he was not in contact with the
FETO / PDY terrorist organization.

On 9 June 2017, Taner Kili¢c was sent to the Crilitegistrates’ Office on duty with the
demand of detention. On the same day, he was quesdltiin the presence of his lawyers.
During the interrogation he was informed of then&iattributed to the himself and reminded
that he had the right to choose a lawyer, he nggbk his legal assistance and that the lawyer
could be present at the time of statement taking) that he could demand collection of
concrete evidences to get rid of the suspicion. He aetained on remand on 10 June 2017 on
charges of membership to the FETO / PDY armed ristrorganization by the 3rd Criminal
Magistrates' Office ofzmir.

In the detention on remand decision, along witleo#vidence, qualification and nature of the
offense of membership to the terrorist organizattbe status of existing evidence, as well as
a report indicating the fact that the suspect doaméd and used the program named
"ByLock", which was downloaded and used by the memof the FETO / PDY armed
terrorist organization were taken into consideratibhe decision also included a reasoning
referring to the existence of a strong suspiciat Kilic committed the attributed offense, the
contents of the file, the fact that all evidencel Im@t yet been collected, the existence of a
reason for the arrest mentioned in the law thattdube criminal charge’s availability in the
catalogue crimes under CCP 100/3-a and thereforexistéence of the possibility of escape
when taking into account the amount of penalty floe crime. Taking these all into
consideration, the detention on remand decisioludec the reasoning that the detention was
proportional and the aimed judicial target couldt mave been attained through solely
applying judicial control measures.
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The lawyer of Taner Kili¢ objected to the arrestisien. On June 19, 2013, the 3rd Criminal
Magistrates’ Office ofizmir ruled that there was no need for amendmeitsafecision and
sent the file to the 4th Criminal Magistrates’ ©éfiof izmir for further examination of the
objection. On 23 June 2017, the 4th Criminal Magtss’ Office ofizmir refused Taner Kilig
's appeal and decided the continuation of the tieteof Kilig.

On 5th July 2017, the investigation file was seni$t Criminal Magistrates’ Office dgzmir
for revising Taner Kili¢ 's detention according Acticle 108/1 of the CCP. Meanwhile
continuation of detention was requested . On 6 d0ly7, the 1st Criminal Magistrates’ Office
of izmir decided the continuation of the detention ahar Kilig.

The lawyers of Taner Kili¢ objected to this deaisagain on 28 July 2017.

Meanwhile, the necessary evidence was gathereddiagathe investigation file (HTS-
Historical Traffic Search logs, inquiry on finankcgtuation)

On 9 August 2017, an indictment was drawn up reggrdianer Kilic with the suspicion of
being a member of armed terrorist organization. Ugp@napproval of the indictment, it was
decided that the trial would take place on 26thoBet 2017 at 16th Assize Courtlamir. It

is asserted in the indictment that “Taner Kilic wasiser of the ByLock, the encrypted
organizational communication tool of FETO/PDY, ahdt ByLock was downloaded to the
mobile phone belonging to Kili¢ with IMEI number53...” and GSM number “0 532 ...” on
27th August 2014, and it was established that henoamcated with other members of
FETO/PDY through this phone and that he admitednigaused this phone for twenty years.
It was also indicated in the indictment that “otle@rdences are also available inluding those
in connection with the financial expert reports &nat the analysis of the contents of Kili¢g’s
ByLock conversations have not been completed yet”.

2. Information on the ByLock Application

In this scope, it will be convenient to submit infa@tion about the “ByLock” application and
the intensive use of this application as a commatian tool by the members of the terrorist
organization. Accordingly, verdicts, ruled by thational courts such as the Court of
Cassation and the Constitutional Court, shoulddken into account. These findings and
assessments could be summarized as follows:

- ByLock is an application exclusively designed fdnet FETO/PDY terrorist
organization under the disguise of a global smiaoing application.

- ByLock application was assessed through technicarksv such as reverse
engineering, analysis of encryption, analysis divoek behaviour and the codes of
the servers connected.

- It was observed that ByLock application had a desigcrypting each message sent

with a different encryption in order to ensure tb@mmunication with a strong
encryption system via Internet connection.
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ByLock is a program having more than two hundteousand users and created to
communicate through the Internet. The applicatiosn Tarkish expressions among its
source codes. A great majority of user names, gnanpes, broken ciphers and almost
all analysed contents of the application are inkislr. However, ByLock was known
by neither Turkish public nor foreign people befdrdy 15 terrorist coup attempt in
Turkey.

It was determined that, payments regarding worksm@oceedings of the application
that was put into use by hiring a server in anotoeintry (such as hiring servers and
IP) were made through anonymous methods. Furthe;ntioere is no any reference
regarding the previous works of the person who ldgesl the application and put it
into use. No attempts were made for the promotiwh publicity of the application.
Consequently, the application has no corporatecantmercial nature.

The application could only be used if the usersidad it to their phones manually. In

order for the application to be used after it is dim&ded on smart phones, user
name/code and password and a dedicated cipherdstheuldesignated and these
information should be forwarded to the applicats@nver through cryptos. The aim is
to protect user information and communication aderfitiality.

Private information (phone number, identity numleemail address) is not demanded
during the formation of user account regarding "Bgk’’. There is no any procedure

to verify the user account (SMS cipher verificatiermail verification, etc) as in other

similar global and commercial applications. These measures taken to make the
identification of users difficult.

The registration procedure is not sufficient to caumicate with the users registered in
the system. Both sides should add user names/cudesred face-to-face or through
an intermediary (delivery person, present “ByLociser etc) so that the users could
communicate one another. Messaging could be iediatfter both sides add each
other. Accordingly, the application has been desilgso that communication could be
made solely in accordance with the cell type thas formed.

It is possible to send written texts, e-mails andken file transfer through the
application. In this way, it has been enabled thatusers make their organisational
communications without using another communicatiool. It has also been made
possible that the users make all their communinatimough "ByLock” server, and
the groups and content of communications are kemtemurthe control of the
application manager.

Communication through "ByLock" is automatically eteld from the device within a
certain time without the need to delete them mdyu&ven if the users forget to
delete the data, they are deleted for the confidiytof communication. Therefore, if
the device is seized as a result of a potentiatigidproceedings, access is denied to
the other users in the list of users as well ashigiorical data regarding the
communication through the application.

Server and communication data regarding the apitare maintained in the data

basis of the application as cryptos. These aretiaddl safety measures taken to
prevent the identification of users and protectabemunication confidentiality.
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ByLock users also took some measures to concealsiiges. Users, communicated
through code names that are given within the osgdian instead of revealing real
information about people in the content of commatian and friend lists.

The deciphered content of the communication maarigh "ByLock" is all about the
organisational contacts and activities of FETO/Pfa¥tors. It has been considered
that organisational messages had been dissemimatiedhe aim of “changing the
meeting addresses, informing the police operatitms be made beforehand,
accommodating the organisation members at certaiceplin Turkey, arranging the
escape of FETO/PDY members’ from Turkey, providmgney to suspended or
dismissed organisation members, sharing the ingingecand opinions of Fethullah
Gulen, sharing certain internet addresses thatagoriilack propaganda against
Turkey and supporting the questionnaries on thitgeg, supporting the release of the
suspects and the accused in the investigationgars®cutions against FETO/PDY,
providing defense counsels for organisation membslaring the information
regarding the organisation members against whomatpas were conducted and
identified organisation members, clearing beforehtéreddigital proofs in houses or
places where the FETO/PDY members could be arréstealse police operations are
conducted, keeping lists and records of people esgimg opinions against
FETO/PDY in public institutions, dissemination afepnotifications that “ByLock”
will be terminated and alternative programs willdsed (Eagle, Dingdong, Tango etc)
incase of decoding, preparing legal texts so thgamsation members could use
during their defence”.

The names of groups using the application are iordance with the specific
literature of the organisation and the cell typerdichical structure (Bélge Bayan,
Etltculer, Ev abileriimamlarim, Okulcular, 8 abiler, 8 birimciler, 8 bkybolge,
Bolgeciler, Il Mezuncular, Talebeciler, Universilec, Zaman Goniilliler, Mesul,
Mesuller,Izdivac).

Some suspects whose statements were taken aftecotipg attempt of July 15
confessed that ByLock had been used by FETO/PDY meesrsince the beginning of
2014 as the organisational communication tool.

The 16" Criminal Chamber of the Court of Cassation ruledt tvhen it is proven
without any doubt with relevant technical data tlByLock was downloaded in
accordance with the instruction of the FETO/PDY arséd for intra-organizational
communication, the existence of the applicatiom idevice will be considered as a
proof of connection with the terrorist FETO/PDWhis judgment was recently upheld
by the Plenary Court of Cassation.

In the judgment of Yavuz a.o., it has been esthbtisthat the applicants Burhan
Guneg and Aydin Yavuz are the users of ByLock applicagmabling communication
among the members of FETO/PDY (see 88 98, 103). imie findings and
evaluations (see. p. 106) made by the investigadod prosecution authorities
regarding this application are considered, it isgide that the usage and download of
this application by any people to their electramicbile devices should be evaluated
by the investigation authorities as a proof of llokFETO/PDY. The validity of this
presumption might change from case to case depemfinghether the application
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was actually used by the relevant person, the Walyit was used, frequency of usage,
with whom the communication was made and theirtmesiand significance within
FETO/PDY and content of communication. In invedimas conducted regarding the
coupt attempt of FETO/PDY, the consideration byithestigation authorities or the
courts that the usage or download of ByLock as teorig indication” that the
suspected crime was committe@duld not be evaluated as an ungrounded and
arbitrary attitude given the nature of the ByLoclphgation.

Furthermore, the Turkish Constitutional Court makle following evaluation in its
Selcuk Ozdemir (B. No: 2016/49158, 26 July 201 %jislen:

“ The Constitutional Court stated in its decision Ay¥avuz and Others that the use
or download of "ByLock"to their electronic/mobilevdces could be evaluated by the
investigation authorities as an indicator of a link FETO/PDY (Aydin Yavuz ve
Digerleri, p. 267) when it was taken into considerattbat “the application does not
have a corporate and commercial nature, the decgghe content of the
communication made via the application is regarding organisational contacts and
activities of FETO/PDY factors, internet broadcagtiregarding the application is
usually made by using fake accounts and sharingsreade in favour of FETO/PDY,
the application having a large user group was nobwn by others before July 15
coup attempt, it has an extraordinary functioninglamphering system to prevent the
users from being identified, it could only be useth the approval of another user, it
is convenient for cell type organisation from tlaspect, and its communication
content is erased automatically after a while” (Aydfavuz and Others, § 108)he
consideration by the investigation authorities be tcourts who took the decision of
arrest that the usage or download of ByLock coutgtifr “strong indication” that the
suspected crime was committed by the applicant whas charged with being a
member of FETO/PDY could not be evaluated as arroumgled and arbitrary
attitude given the nature of the ByLock application.

Therefore, in the light of evaluations and decisiof Turkish Supreme Courts, being
a user of “ByLock” is considered as a strong andcoete suspicion in determining
the membership of terrorist organisation.

In the present event, Criminal Magistrates’ Offifeizmir evaluated Taner Kilig's
being a ByLock user as a strong suspicion in deteng his membership of the
terrorist organisation.

Within the scope of the above explanations, theg@awent is of the opinion that the
arrest and detention of Taner Kili¢ do not contituviolation of ICCPR.

3. Domestic Remedies Available and Non-exhaustiorf the Remedies in the Present

a. Reviewing Mechanisms in Articles 91 and 104 of the@P

There has been no record of an objection to thestirand taking into custody orders.
However, the fifth paragraph of Article 91 of thedg of Criminal Procedure No. 5271 is as
follows;
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"... (5) Against the written order of the public prosexufor detention and prolongation of

detention, the arrested person, the defender oldgal representative, the spouse or blood
relatives on the first or second occasion may agplythe Criminal Magistrate to ensure

immediate release. The Criminal Magistrate conctutlee examination on the basis of the
documents immediately and not later than twenty fawrs. If it is deemed that the arrest or
detention or the extension of the period of detents legitimate, the application shall be

rejected or it shall be decided that the arresteztspn shall be present at the public
prosecutor's office with the immediate investigatiocument....

Furthermore, within the scope of Article 104 of th€P, the suspect, defendant and defenders
have the right to appeal the decision of detentibevery stage of further investigation and
prosecution.

The relevant article of CCP is as follows:

“Release requests of the suspect and defendant

Article 104 - (1) At any stage of the investigatemd prosecution stages, the suspect or
defendant may request his/her release.

(2) The judge or the court decides whether the ettspr the defendant shall continue to be
detained or shall be released. The refusal decisay be objected.”

In this respect, the detention of Taner Kilic velgected by his lawyer and the objections
have been evaluated by the Criminal Magistratefic@f

b. Compensation Claim under 141. and Following Article of the CCP

Complaints regarding claims of arbitrary detention arrest of Taner Kilic can be evaluated
by first instance courts in domestic law.

The relevant provisions of Article 141 of the C@Rtitled "Claims for compensation”, are as
follows:

"Article141 - (1) During the investigation or prosecution of there, those;

a) Who are arrested, detained or decided to continegerdtion except the conditions
specified in the Act

b) Who have not been brought before a judge withirstawitory period of detention,

C) Who have been arrested without being remindededf tbgal rights or without being
fulfilled the request to benefit from their remiddeghts,

d) Who have been detained in accordance with law lavehnot been judged and
brought before the trial authority within a reasdie period of time,

e) Who have been decided that there is no room fosgmation or acquitted after they
have been apprehended or arrested in accordandetht law,

0) Who have not been informed in written or spoketiafwritten is not possible at once,
about the reasons for arrest or detention and th& ges against them,

h) Whose relatives have not been notified about #reést or detention

)] Who have been detained in a disproportionate mgnner

)i Whose property or other property values have beamfiscated in the absence of
circumstances or the necessary precautions havebeeh taken to protect them or whose
property or other property values are misused drneturned on time,
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K) (Supplementary Item: Art. No. 11/4/2013-6459/17Whve not benefited from the
application possibilities provided in the Law agsiimrrest or detention,
May seek any material and spiritual damages froeState.

On the other hand, there is no record of a compiensalaim filed by Taner Kili¢ before
national courts in accordance with Article 141t CCP and the subsequent Articles.

Whereas, on the judgement of the ECtHR on 13 Sdq@e@016, regarding the application
no. 58271/10S. v. Turkey. although the actual case on which the applicaas tried had not
been finalized, the Court accepted the Governmamdmissibility objection based on the
argument that the applicant who complained of lalegention period should first file a
compensation claim in accordance with Article 141tloé CCP. Indeed, the Court of
Cassation in its two decisions of June 16, 2013(04/21585-K.2015/10868, E. 2014/6167-
K.2015/10867) has ruled pursuant to the provisio€GP 141/1.d. that there is no need for
the finalization of the original case so that a pemsation claim can be filed.

c. Individual Application to the Constitutional Court

The requirement of exhaustion of domestic remediegenerally a recognized rule in
international law, as laid down in Article 41 § bfthe ICCPR and Article 35 of the ECHR.
The obligation to exhaust domestic remedies is pamternational customary law, as it is
accepted in the case-law of the International Cotidustice (see Interhandel case (United
States of America / Switzerland) dated 21 March995his rule also appear in other
international human rights conventions such asOponal Protocol to the ICCPR (Articles 2
and 5/2-b), the American Convention on Human Ri@Atsicle 46) and the African Charter
of Human and Peoples’ Rights (Articles 50 and 56/5)

International protection mechanisms generally gte\a subsidiary protection. In this respect,
it is essential that the rights and freedoms firbié protected at the national level, and not
resorting to international mechanisms without resgrto the national level of appeals is one
of the fundamental principles of human rights law. this respect, there are domestic
remedies that Taner Kilic should have exhaustsd fi

Within the framework of the subsidiarity principlehich is the basic principle of the ICCPR
and the ECHR, the individual application procedoaréhe Constitutional Court ("CC"), which
is an innovation that can be considered as a roilesin terms of the protection and
development of human rights in Turkey started tanbelemented as of 24 September 2012
with the enactment of the Constitutional amendnzemt the Law on the Establishment and
Judgement Procedures of the Constitutional Courtdt6

According to provisions of Law No. 6216, the Congtonal Court receive applications for
the allegations that any of the fundamental rigims freedoms guaranteed by the Constitution
within the framework of the European Conventionthiman Rights and additional protocols
to which Turkey is a party is violated by the palduthorities.

The ECHR also noted in its many recent resolutitrasg the individual application to the
Constitutional Court is an effective way of domedtw that must be exhausted before its
examination in respect of applicants who claim thetr fundamental rights and freedoms are
violated in the legal process after July 15 cougnapt. (See Mercan v. Turkey, No.
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56511/2016, November 8, 2016, Bidik v. Turkey, M5222/15, November 22, 2016, Zihni v.
Turkey, No. 59061/2016, November 29, 2016).

However, Taner Kilic did not lodge an individugbéication with the Constitutional Court as
of 7 August 2017 regarding all allegations and clamps, including allegations of unjust
arrest and detention.

It should be noted that the complaints and claim®raunicated to the special procedures
were forwarded directly without being submittedret national level.

Taner Kilig has not filed a compensation actionannrticle 141 and subsequent articles of
CCP relating to the lawfulness of detention andrisgmment, and also the conditions of
detention.

4. Proportionality of the SoE Measures and Their Coformity with International Law

Taner Kilic had been under custody for four (4)sdagtween 6-9 June 2017. Accordingly, a
shorter custody period was executed by taking §pemnditions into consideration although
the custody period was designated as 7 days wéhrdlevant Decree-Law. Nevertheless,
there is not a record indicating that Taner Kibdded an appeal, despite the fact that he had
the right to appeal before the judge against thstocly. Considering the fact that there is a
large number of people from FETO/PDY terrorist arigation against whom investigations
have been conducted, many people were taken underdy within the same investigation,
the scope of investigation, seriousness and compédnres of the offenses charged, it is
assessed that the period of custody is proportianal in accordance with international
conventions.

Taner Kilic was informed on the charges against. hite gave his statement while
accompanied by his lawyer. In this context, attisiens of arrest, custody and detention on
remand regarding Kilic were given with reasoninygirdependent judges. These decisions
are not arbitrary and do not contain any expligituires of assessment. Taner Kili¢ had the
right to appeal against these decisions. Furthemtitic had efficient domestic remedies to
claim the compensation of losses he incurred. @ensig the seriousness of danger and
judicial guarantees provided, the temporary injiomd given regarding Kilic are in
accordance with international liabilities and nohtary to the principle of proportionality.

In Articles 9, 10 and 14 of ICCPR, the right atddom and security, rights of the detainees
and right to fair trial were guranteed and the scopthese rights was determined. On the
other hand, pursuant to the decision of the ECttHB;e should be a reasonable suspicion or
raisons plausibles indicating that the relevans@ercommitted the charged offense so that
this person could be deprived of his freedom, aigiirement is an essential condition for the
detention. This condition should prevail in evetgge during the detention period and the
person should be released as soon as the reassunapleion is removed. When the existence
of reasonable suspicion, the evidence obtainedspadific conditions of the concrete event

are considered, it should be sufficient enoughetsypade an entirely objective observer.

The ECtHR states that the initial existence of seable suspicion is enough to deprive
someone of his freedom under Article 5/1 of ECHHR Hre existence of reasonable suspicion
should be maintained so that his detention couldticoe. However, the existence of
reasonable suspicion is not sufficient for the cwdtion of detention for a longer period.
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There should be a requirement of public interesicviwill legitimize the deprivatrion of
liberty.

As is stated above, the accusations against Tarley &e based on concrete evidence.
Therefore, taking into account of the conditionstioé SoE, the requirement of public
interest, the declaration of derogatiotise scope of the investigation, seriousness and
complex natures of the offenses charged, the paniochich Taner Kilic was under custody
and detention on remand can not be consideredgaswmded or arbitrary.

Thus, the Government is of the opinion that thel saeasures are in conformity with the
international law and the extent required by theagion, and in accordance with Articles 9,
14 and 19/3 of ICCPR

F. CONCLUSION

As it is the case with all countries which are goeel by rule of law, if there is adequate
suspicion or evidence that an offense has been doedmit is the prosecutor’s responsibility
to launch legal proceedings. Neither Human RigleteBders nor lawyers cannot be expected
to use their status as a shield against criminastigations.

Legal rights of Taner Kili¢ are under protectiore ¢bntinues to benefit from legal assistance
and other related defense rights. The processruggiin accordance with Turkey’s national
legislation, in line with the principles of the eulf law and in pursuance of Turkey’s
international obligations. Legal remedies are add including individual application to the
Constitutional Court and the European Court of HurRgghts.

Turkey is resolved to protecting its democracy bynaining within democratic rules and
solving its problems within rule-of-law principlels.is a country where everyone has the right
to apply to administrative and judicial review manlsms as individuals or organizations and
against all acts and measures which bear conseggi@fiecting them. In fact, the measures
taken within the SoE against the threat of coumktarrorism have been taken to ensure that
Turkey remains such a democratic country.

As a result, the measures introduced are propotgottathe aims pursued and there are
mechanisms to review measures by those who alle¢gion of rights.

Enc.1

18



