(Translated from Arabic)

Response to the complaint received from the Working Group on Arbitrary Detention
and several Special Rapporteurs concerning the death sentences imposed on a number
of individuals and the detention by the security forces of a number of individuals in
the town of al-Arish and the killing of others during a raid on a house

L In the context of our response to the appeal concerning the death sentences
imposed by the military court, we will address the following issues

1. The functions and powers of the military judiciary.

2. Safeguards concerning trial before the military courts and the extent to which
they are compatible with international fair trial standards.

3. The trial of civilians before military courts and the extent to which this is
compatible with international human rights standards.

4. The extent to which the legal procedures applied by military courts are
compatible with the International Covenant on Civil and Political Rights, the
International Covenant on Economic, Social and Cultural Rights and the Universal
Declaration of Human Rights.

5. Safeguards concerning the death penalty in the Egyptian legal system.

6. The allegations concerning torture.
7. The measures taken against the accused persons.
1. The functions and powers of the military judiciary

The functions assigned to the military judiciary are specified by law and set forth in
the Constitution which was approved, in an internationally monitored referendum, by an
overwhelming majority of the people, who are the source of authority in the State. Article
204 of the Constitution stipulates that: “The military judiciary is competent to adjudicate in
all criminal cases involving the Armed Forces, military officers and other ranks or offences
committed by General Intelligence personnel in the course of the performance of their
official duties or as a result thereof. A civilian may be prosecuted before a military court
only in respect of offences constituting a direct act of aggression against military facilities,
camps of the Armed Forces or the like, military zones or border areas designated as military
zones or against the Armed Forces’ equipment, vehicles, weapons, munitions, documents,
military secrets, public property or military factories, offences relating to military
conscription or offences constituting a direct act of aggression against officers or other
ranks of the Armed Forces by reason of their performance of their official duties. These
offences, as well as the other functions of the military judiciary, shall be specified and
defined by law.”

Article 1 of Act No. 25 of 1966 promulgating the Code of Military Justice, as
amended, stipulates that: “The military judiciary is an independent judicial body
comprising military courts and prosecution offices and other judicial branches governed by
the laws and regulations pertaining to the Armed Forces. The military courts have exclusive
competence to hear cases involving offences falling within their jurisdiction, as defined
herein, and other offences in which it has jurisdiction under the provisions of any other
legislative instrument. Oversight of the military judiciary in exercised by a commission in
the Ministry of Defence.”

The competence of the military judiciary to hear offences committed against officers
and other ranks of the Armed Forces is not absolute since it is conditional on such offences
being committed against them by reason of their performance of their official duties.
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Article 5 of Act No. 25 of 1966 promulgating the Code of Military Justice is
consistent with this provision since it does not expand the narrow scope of the
constitutionally specified competence of the military judiciary.

It is evident, therefore, that the yardstick for assessment of the competence of the
military judiciary, as defined in the Egyptian legal system, is characterized by the following
features:

(a)  Itisan objective yardstick insofar as it takes account only of the nature of the
offences committed and not the identity of the perpetrators of the offences;

(b)  Its establishment was motivated by the urgent and imperative need to ensure
the proper administration of justice, safeguard lives and security and confront the
perpetrators of certain types of offences in an effective and fair manner;

(¢)  The ordinary courts are unable to conduct prosecution proceedings in certain
types of offences due to the distinctive nature of the location against which the offence was
committed, the circumstances surrounding its commission, or the nature of the prosecution
proceedings themselves.

2. Safeguards concerning trial before the military courts and the extent to which
they are compatible with international fair trial standards

The legally guaranteed safeguards concerning trial before the military courts are the
same as those enjoyed before the civilian courts since, under article 204 of the Constitution:

“The military judiciary is an independent judicial body vested with sole
jurisdiction to adjudicate in all criminal cases involving the Armed Forces, military
officers and other ranks or offences committed by General Intelligence personnel in
the course of the performance of their official duties or as a result thereof. A civilian
may be prosecuted before a military court only in respect of offences constituting a
direct act of aggression against military facilities, camps of the Armed Forces or the
like, military zones or border areas designated as military zones or against the
Armed Forces’ equipment, vehicles, weapons, munitions, documents, military
secrets, public property or military factories, offences relating to military
conscription or offences constituting a direct act of aggression against officers or
other ranks of the Armed Forces by reason of their performance of their official
duties. These offences, as well as the other functions of the military judiciary, shall
be specified and defined by law. Members of the military judiciary shall be
independent and irremovable from office and shall have all the guarantees, rights
and obligations prescribed for members of the judicial authority.”

Moreover, under article 60 of the Code of Military Justice, the judge is required to
refrain from hearing cases which, being covered by the Code of Civil and Commercial
Procedure or the Code of Criminal Procedure, do not fall within his competence, since a
judge’s competence is regulated as a matter of public policy (ordre public). The Code of
Military Justice further stipulates as follows:

Article 67: The parties shall have access to the case file as soon as they have been
summoned to appear before the court. They may be prohibited from making copies
of confidential documents.

Article 68: Summonses to appear before the court shall be served on the defendant
and any witnesses, who must receive such notification at least 24 hours before the
beginning of the court hearing, allowance being made for the distances that they
might need to travel. Military personnel or attachés may be summoned by their
superiors via wired or wireless message. Non-military witnesses shall be summoned
in writing by the administrative authorities.

Article 69: If a witness fails to appear before the court after being summoned, he or
she may be liable to the legally prescribed penalties.

Article 70: The court may postpone its hearing at the request of the defendant or the
representative of the military prosecution or if the court deems such to be necessary.
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Article 71: Hearings shall be held in public; however, in order to maintain order,
protect military secrets or safeguard privacy, the court may decide to hear a case in
whole or in part in camera. It may also ban certain individuals from attending the
hearing or prohibit the publication of any details thereof.

Article 72: Details of the court hearing shall be recorded in the minutes, every page
of which shall be signed by the presiding judge. The minutes shall specify the date
of the hearing, whether it was public or closed, the names of the judges, the clerk,
the attending member of the prosecution, the parties and the lawyers and shall
include a summary of the witnesses’ testimonies and the parties’ statements. The
minutes shall also record all documents read out, proceedings conducted and
petitions presented during the hearing, as well as all decisions taken on objections
raised, judgments handed down and any other events that occurred during the
hearing.

Article 74: If a defendant accused of a felony or a misdemeanour punishable by a
mandatory penalty of imprisonment does not have a lawyer, the court shall appoint a
defence counsel.

Act No. 16 of 2007, amending the Code of Military Justice (Act No. 25 of 1966),
made provision for the establishment of a Supreme Military Court of Appeal which would
have exclusive competence to hear appeals filed by the military prosecution or by persons
convicted, under the terms of final judgments handed down by any military court, of
common-law offences against military personnel or civilians. Such appeals are governed by
the rules and procedures applicable to appeals in cassation, as set forth in Act No. 57 of
1959. The Supreme Military Court of Appeal is also competent to hear petitions for the
review of judgments handed down by military courts.

Act No. 12 of 2014, amending the Code of Military Procedure, made provision for
the establishment of a Military Misdemeanours Court of Appeal which would be competent
to hear appeals filed by the military prosecution or persons convicted under the terms of
final judgments handed down by the Military Misdemeanours Court.

The Military Criminal Court is empowered to impose a death penalty only by
unanimous decision of its members and, before imposing such a penalty, it must transmit
the case file to the Mufti of the Republic in order to seek his opinion thereon. If his opinion
is not received by the court within 10 days from the date of transmittal of the case file to
him, the court is permitted to pass sentence.

All defendants appearing before the military courts are treated in accordance with
the ordinary procedural laws and enjoy the same safeguards as those applied by the civilian
courts, including the rights of defence, access to the case file, public hearings and appeal of
judgments to a higher court, etc. All the fair trial standards set forth in international treaties
are therefore applied during prosecutions before the military judiciary.

3. The trial of civilians before military courts and the extent to which this is
compatible with international human rights standards

(a)  The constitutional status of the Egyptian military judiciary:
Article 204 of the Egyptian Constitution of 2014 stipulates as follows:

“The military judiciary is an independent judicial body vested with sole
jurisdiction to adjudicate in all criminal cases involving the Armed Forces, military
officers and other ranks or offences committed by General Intelligence personnel in
the course of the performance of their official duties or as a result thereof. A civilian
may be prosecuted before a military court only in respect of offences constituting a
direct act of aggression against military facilities, camps of the Armed Forces or the
like, military zones or border areas designated as military zones or against the
Armed Forces’ equipment, vehicles, weapons, munitions, documents, military
secrets, public property or military factories, offences relating to military
conscription or offences constituting a direct act of aggression against officers or
other ranks of the Armed Forces by reason of their performance of their official
duties. These offences, as well as the other functions of the military judiciary, shall
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be specified and defined by law. Members of the military judiciary shall be
independent and irremovable from office and shall have all the guarantees, rights
and obligations prescribed for members of the judicial authority.”

Accordingly, under the Egyptian Constitution the military judiciary is an
independent judicial body competent to hear and adjudicate cases involving specific
offences and its guarantees and immunities, as well as the rules governing the appointment
of its members, are the same as those applicable to members of the judicial authority.

(b)  The legislative and legal status of the Egyptian military judiciary:

Act No. 25 of 1966 promulgating the Code of Military Justice, as amended, contains
the following articles:

Article 1: The military judiciary is an independent judicial body comprising military
courts and prosecution offices and other judicial branches governed by the laws and
regulations pertaining to the Armed Forces. The military courts have exclusive
competence to hear cases involving offences falling within their jurisdiction, as
defined herein, and other offences in which it has jurisdiction under the provisions
of any other legislative instrument. Oversight of the military judiciary is exercised
by a commission in the Ministry of Defence.

Article 2: Military courts consist of a president and a sufficient number of members
meeting not only the requirements laid down in Act No. 232 of 1959, defining the
conditions governing the service and promotion of officers of the Armed Forces, but
also the requirements stipulated in article 38 of the Judicial Authority Act No. 46 of
1972. Holders of posts in the military judiciary enjoy the same standing as their
peers in the ordinary judiciary and the Public Prosecution, as specified in the
implementing regulations annexed hereto.

Article 3: Military judges are independent and, in their administration of justice, are
subject to no authority other than the law. Officers of the military judiciary, with the
exception of military prosecutors holding the rank of first lieutenant, are removable
from office only through the disciplinary procedure provided for in Act No. 232 of
1959 defining the conditions governing the service and promotion of officers of the
Armed Forces and they perform the same duties as those required of ordinary judges
and members of the Public Prosecution under the provisions of the Judicial
Authority Act. Except in cases of flagrante delicto, an officer of the military
judiciary may not be arrested and remanded in custody without the approval of the
Military Judicial Commission.

Article 25: The Military Prosecution Service is headed by a Judge Advocate General
holding a rank not lower than brigadier general, assisted by a sufficient number of
members holding a rank not lower than first lieutenant and meeting not only the
requirements laid down in articles 38 and 116 of the Judicial Authority Act No. 46
of 1972 but also the requirements stipulated in Act No. 232 of 1959 defining the
conditions governing the service and promotion of officers of the Armed Forces.

Article 28: In addition to the functions assigned to it under the provisions of this Act,
the Military Prosecution Service shall perform the functions and exercise the powers
of the Public Prosecution, investigating judges and urgent applications judges under
the ordinary law.

Article 43: The military courts consist of: the Supreme Military Court of Appeal, the
Supreme Military Court, the higher military district courts and the military district
courts, all of which are competent to hear the cases brought before them in
accordance with the law.

Article 66: After the case has been entered in the record by the clerk of the court, the
president of the court shall summon the prosecutor, the parties and the witnesses to
attend a hearing on a fixed date.

Moreover, the military judiciary enjoys all the guarantees and immunities granted to
the ordinary judiciary and is subject to oversight by the Ministry of Defence only on
administrative matters. The appointment of military judges is governed by the same
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conditions as those applicable to ordinary judges and they enjoy the same guarantees and
immunities as those accorded to members of the judicial authority. They are irremovable
from office, like their civilian counterparts. Military court proceedings are governed by the
codes of criminal and civil procedure and the fair trial guarantees and all the rights of
defence are respected during their hearings. The judgments that they deliver at all levels of
litigation are subject to appeal before the Supreme Military Court in accordance with the
rules and procedures concerning appeal in cassation as specified in Act No. 57 of 1959.

Accordingly, the military judiciary enjoys the same independence and impartiality as
the ordinary judiciary.

4. The extent to which the legal procedures applied by the military courts are
compatible with the International Covenant on Civil and Political Rights, the
International Covenant on Economic, Social and Cultural Rights and the
Universal Declaration of Human Rights

Article 14 of the International Covenant on Civil and Political Rights reads as
follows:

“l.  All persons shall be equal before the courts and tribunals. In the
determination of any criminal charge against him, or of his rights and obligations in
a suit at law, everyone shall be entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law. The press and the public may
be excluded from all or part of a trial for reasons of morals, public order (ordre
public) or national security in a democratic society, or when the interest of the
private lives of the parties so requires, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would prejudice the
interests of justice; but any judgement rendered in a criminal case or in a suit at law
shall be made public except where the interest of juvenile persons otherwise requires
or the proceedings concern matrimonial disputes or the guardianship of children.

2. Everyone charged with a criminal offence shall have the right to be presumed
innocent until proved guilty according to law.

3. In the determination of any criminal charge against him, everyone shall be
entitled to the following minimum guarantees, in full equality:

(a) To be informed promptly and in detail in a language which he
understands of the nature and cause of the charge against him;

(b)  To have adequate time and facilities for the preparation of his defence
and to communicate with counsel of his own choosing;

(c)  To be tried without undue delay;

(d)  To be tried in his presence, and to defend himself in person or through
legal assistance of his own choosing; to be informed, if he does not have legal
assistance, of this right; and to have legal assistance assigned to him, in any case
where the interests of justice so require, and without payment by him in any such
case if he does not have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him and to
obtain the attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him;

® To have the free assistance of an interpreter if he cannot understand or
speak the language used in court;

(g)  Not to be compelled to testify against himself or to confess guilt.

4. In the case of juvenile persons, the procedure shall be such as will take
account of their age and the desirability of promoting their rehabilitation.

5. Everyone convicted of a crime shall have the right to his conviction and
sentence being reviewed by a higher tribunal according to law.



HRC/NONE/2017/104

6. When a person has by a final decision been convicted of a criminal offence
and when subsequently his conviction has been reversed or he has been pardoned on
the ground that a new or newly discovered fact shows conclusively that there has
been a miscarriage of justice, the person who has suffered punishment as a result of
such conviction shall be compensated according to law, unless it is proved that the
non-disclosure of the unknown fact in time is wholly or partly attributable to him.

7. No one shall be liable to be tried or punished again for an offence for which
he has already been finally convicted or acquitted in accordance with the law and
penal procedure of each country.”

An examination of the provisions of the International Covenant on Civil and
Political Rights shows that they do not exclude the referral of cases to military courts; they
merely affirm the right of the accused to resort to his “natural judge”, who is customarily
defined as any judge whose competence was established by law, on a permanent basis, at a
time prior to the initiation of the legal proceedings. The bench must consist of judges who
are specialized in law and fulfil all the legally stipulated conditions and safeguards
including, in particular, full independence and irremovability from office, and the court
must apply the law in its formal and substantive proceedings and respect all the rights and
guarantees in regard to defence.

The military judiciary, in its capacity as a branch of the judicial authority, consists of
judges whose independence, impartiality and legal expertise meet the standards required of
a natural judge. The military courts were established and their competence was defined by
law prior to the initiation of the proceedings; they apply the Code of Criminal Procedure
and respect all the rights and safeguards enjoyed before the ordinary courts in a manner
consistent with the relevant international instruments.

The same principles are found in the provisions of the Universal Declaration of
Human Rights, article 10 of which stipulates that “everyone is entitled in full equality to a
fair and public hearing by an independent and impartial tribunal, in the determination of his
rights and obligations and of any criminal charge against him”.

The provisions governing the military judiciary which we have outlined above
clearly illustrate its independent and impartial nature and the respect that it shows for all the
requisite safeguards.

S. Safeguards concerning the death penalty in the Egyptian legal system

First of all, we wish to emphasize the Arab Republic of Egypt’s full commitment to,
and respect for, all the international instruments that it has ratified in this regard. Its
domestic legislation is consistent with the provisions of those instruments, and particularly
the provisions of article 6 of the International Covenant on Civil and Political Rights under
which: “Every human being has the inherent right to life. This right shall be protected by
law. No one shall be arbitrarily deprived of his life.”

In countries that have not abolished the death penalty, it may be imposed only in
respect of the most serious crimes under the legislation in force at the time of their
commission, unless otherwise stipulated in above-mentioned International Covenant or the
Convention on the Prevention and Punishment of the Crime of Genocide, and only under
the terms of a final judgment delivered by a competent court.

As already indicated, the right to life is one of the most fundamental and inherent
human rights and violations thereof fall within the category of the most serious, violent and
grave offences under the Egyptian Penal Code in respect of which, in specific aggravating
circumstances, the death penalty (deprivation of life) may be imposed on the perpetrators,
pursuant to a final court judgment in respect of an offence punishable by such a penalty at
the time of its commission, in accordance with the Constitution. The death penalty is not
applicable to persons who were under 18 years of age at the time of their commission of the
offence. These legal safeguards are fully consistent and in conformity with the international
standards laid down in article 6 of the International Covenant on Civil and Political Rights
of 1966 and the Convention on the Rights of the Child of 1990 to which Egypt is a party.
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In keeping with Egypt’s above-mentioned international and constitutional
obligations, Egyptian legislation contains numerous safeguards that must be observed in
cases in which the death penalty is applicable. These are illustrated by the following:

» The public prosecutors are responsible for investigating, referring and prosecuting
all offences before all levels of courts in accordance with the rules, procedures and
safeguards prescribed in the Code of Criminal Procedure. In the Egyptian legal
system, they form part of the judicial authority, enjoy the same judicial immunities
as judges and are irremovable from office. This is consistent with the rules adopted
by the United Nations Congresses on the Prevention of Crime and the Treatment of
Offenders.

Offences punishable by imprisonment or the death penalty are heard by the criminal
courts which are one of the highest levels of judicial jurisdiction.

* In their criminal investigations and prosecutions, the public prosecutors and the
criminal courts apply all the principles, procedures and safeguards for a fair trial in
accordance with the Constitution and the Code of Criminal Procedure under which
they are required to appoint attorneys to defend accused persons lacking legal
counsel. Any violation of the right of defence constitutes a legal ground for
annulment and cassation of the judgment and a retrial.

Death sentences may be imposed only by unanimous decision of the members of the
bench and after seeking the opinion of the Mufti of the Republic in order to ensure
that the sentence is in conformity with the Islamic sharia. This is a mandatory
procedure, non-observance of which renders the sentence null and void.

Judgments may be appealed either by the Public Prosecution or the convicted person
in accordance with article 46 of Act No. 57 of 1959 concerning appeal procedures
before the Court of Cassation and, in the circumstances specified in articles 441 et
seq. of the Code of Criminal Procedure, a retrial may be requested before the court
that delivered the judgment.

In particular, the public and military prosecutions have a legal obligation to refer a
death sentence handed down in the presence of the accused to the Supreme Court,
even if the person sentenced has not filed an appeal, in order to make sure that the
law has been applied in a proper manner and with due regard for the standards
concerning the effective enforcement of the safeguards for a fair trial. Such
sentences are reviewed within the context of the legally prescribed grounds for
appeal in cassation, namely improper application or breach of the law, failure to
respect the right of defence or flawed substantiation of the judgment. If any such
defects are found, the Supreme Court must annul the appealed judgment and order a
retrial before a division other than that which handed it down.

If the judgment is upheld by the Supreme Court, the case file containing the final
judgment and death sentence must be referred to the President of the Republic so
that he can exercise his constitutional right to grant a pardon or commute the
penalty.

* In conformity with the Convention on the Rights of the Child and article 112 of the
Children’s Act No. 12 of 1998, the death penalty cannot be imposed on a person
who was under 18 years of age at the time of commission of the offence. Juvenile
offenders are tried before the juvenile courts established pursuant to that Act and are
liable to the lesser penalties prescribed therein.

In accordance with article 395 of the Code of Criminal Procedure, death sentences
and other legally prescribed penalties imposed in absentia in cases involving felonies
are regarded as suspended and are extinguished and deemed null and void as soon as
the convicted person is arrested or appears of his own accord before they become
statute-barred. In such an eventuality, the case must be retried and the court cannot
impose a penalty more severe than that imposed in absentia.

The above-mentioned safeguards provided in Egypt’s legal system are a clear
indication of its full commitment to all the international standards pertaining to criminal
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justice and a fair trial in accordance with the provisions of the Egyptian Constitution and
the international human rights instruments to which Egypt is a party.

6. The allegations concerning torture

The Egyptian legislature has shown great concern to prevent torture and all forms of
degrading and inhuman treatment and, to this end, has promulgated numerous constitutional
and legal safeguards. Egypt was among the first States to address this issue by signing the
Convention against Torture under the terms of Presidential Decree No. 154 of 1986 and the
Convention thereby became part of the State’s domestic legislation and is applicable as
such. The State is therefore committed to the provisions of the Convention and its national
Constitution and laws clearly designate all acts of torture as punishable offences.

Under the Egyptian Constitution, dignity is a human right that must not be violated;
all forms of torture constitute imprescriptible offences; anyone who is arrested, detained or
restricted in his liberty must be treated in a manner that preserves his dignity; no one may
be tortured, intimidated, coerced or subjected to physical or mental harm; detention and
imprisonment are permitted only in facilities that are designated for that purpose and which
meet humanitarian and sanitary standards; the human body is inviolable and any assault
thereon or disfigurement or mutilation thereof constitutes a legally punishable offence (arts.
51, 52, 55 and 60). These rules and provisions are binding on all the State authorities and
must not be infringed.

The Code of Criminal Procedure forms a legal shield under which rights and
freedoms enjoy guaranteed protection against any violation. Criminal prosecution in respect
of the offences prejudicial to personal freedoms and physical integrity to which reference is
made in articles 117, 126, 127, 282, 309 bis and 309 bis (a) thereof, as well as the offences
specified in chapter 1, section II, book two of the Penal Code, is not subject to any statute
of limitations.

In section VI of the Penal Code, concerning coercion and ill-treatment by public
officials, all acts of torture committed by members of public authorities are designated as
criminal offences (arts. 126, 127, 129, 280, 281 and 282). Article 126 prohibits the torture
of a suspect with a view to the extraction of a confession and article 127 stipulates that any
public official and any person entrusted with the performance of a public service who
orders or personally imposes on a convicted person a penalty harsher than that imposed by
the court, or a penalty that was not imposed, is liable to a term of imprisonment.

It must be emphasized that the Public Prosecution investigates all reports that it
receives concerning subjection to torture or brutality and takes all the measures required for
its criminal investigation thereof. Immediately after receiving and verifying the complaint,
the investigator examines the corpse (in the event of death) or the body of the person
allegedly subjected to torture or brutality in order to record any visible injuries. He also
inspects the scene of the incident, seizes all the instruments allegedly used to commit the
offence and presents the corpse (in the event of death) or the victim of torture to the
medical examiner to determine the nature, cause and date of any injuries and the
instruments used to inflict them. He also questions any persons who witnessed the incident
and everyone in any way responsible for the supervision of the place of detention, after
which he collects all the criminal evidence, interrogates the person or persons responsible
for inflicting the injuries on the victim, confronts them with the statements of the victim
and the witnesses and any other evidence obtained and then prefer charges against them. In
the light of the findings of the investigation, the case file is either referred for prosecution
or closed on the legally prescribed grounds. The victim has the right to lodge an appeal
against a decision to close the case.

In the light of the above, the allegations made by the complainants are false and
unfounded insofar as the Arab Republic of Egypt has a corpus of legislation comprising
strict measures to combat offences of torture and punish the perpetrators thereof. Moreover,
the State authorities, and primarily the Public Prosecution, investigate such offences in
order to identify the perpetrators and prosecute them before the criminal courts with a view
to the imposition of deterrent penalties. Consequently, it is totally unacceptable to accuse
the Egyptian State authorities of torture since such offences as do occur are merely isolated
cases which the State, with all its institutions, is making every endeavour to prosecute and
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punish. We wish to point out that legal and procedural measures have been taken against
members of the security services in cases involving torture and brutality and, during the
period from 2011 to 2015, more than 29 individuals were tried before the criminal courts
and some of them were sentenced to terms of imprisonment.

7. The measures taken against the accused persons

Messrs. Ahmed Amin Ghazali Amin, Abdul Basir Abdul Rauf Abdul Mawla Hassan
ak.a. “Abdullah”, Mohamed Fawzi Abd al-Gawad Mahmoud a.k.a. “Marwan”, Reda
Motamad Fahmy Abd al-Monem a.k.a. “Abdullah”, Ahmed Mostafa Ahmed Mohamed
ak.a. “Sayyid”’, Mahmoud al-Sharif Mahmoud Abd al-Gawad a.k.a. “Imad Taha”, together
with others, were charged with the following offences:

* Criminal conspiracy to commit the felonies of deliberate sabotage of public and
government buildings and property and facilities and institutions of public benefit;
assault on law enforcement officers; unlicensed procurement and possession of
firearms and ammunition for the purpose of using them in activities prejudicial to
public security and order; attempting by common accord to undermine and forcibly
change the current system of government by sabotaging State facilities, spreading
chaos and assassinating members of the security forces and the army, as well as any
other citizens obstructing their activities; targeting public and private installations
and property; and, to that end, setting up hideouts in which to meet, stocking
firearms and explosives, placing locations under surveillance, targeting important
personalities, organizing means of communication among themselves and making
the necessary plans for sabotage operations and assassinations, for the purpose of
which the accused established, managed, led or joined those groups in full
knowledge of the aims that the latter were advocating and the offences that they
were committing;

* Membership of an unlawfully established group seeking to render the provisions of
the Constitution and the law inoperative; preventing State institutions and public
authorities from performing their duties; violating freedoms and rights guaranteed
by the Constitution and the law; prejudicing national unity and social harmony by
assassinating members of the security forces and the army and any other citizens
obstructing their activities; targeting public and private institutions and property; and
using terrorism, force, violence and intimidation as means to achieve those ends,
thereby disturbing public order and endangering the safety and security of citizens.

Ahmed Amin Ghazali Amin was charged with:

* Unlicensed procurement and possession of a 7.62x39 mm automatic rifle bearing
serial No. 50028723 with intent to use it in an activity detrimental to public security
and order and designed to undermine the system of government;

* Unlicensed procurement and possession of 59 rounds of 7.62x39 mm ammunition
for use in the above-mentioned firearm;

» Unlicensed procurement and possession of two silencers mountable on the above-
mentioned firearm with intent to use them in an activity detrimental to public
security and order and designed to undermine the system of government, thereby
violating the freedoms and rights guaranteed by the Constitution and the law and
prejudicing national unity and social harmony.

Abdul Basir Abdul Rauf Abdul Mawla Hassan a.k.a. “Abdullah” was charged with:

* Unlicensed procurement and possession of a FAL rifle bearing serial No. 61710 and
a 7.62x51 mm automatic rifle bearing serial No. 49006308 with intent to use them in
an activity detrimental to public security and order and designed to undermine the
system of government;

* Unlicensed procurement and possession of two smooth-bore shotguns, the first
bearing serial No. 13203138 and the second serial No. 33355E14, a smooth-bore
locally made handgun, and two Helwan 9 mm pistols, the first bearing serial No.
1023059 and the second without a serial number, and a 9 mm American-made pistol
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with intent to use them in an activity detrimental to public security and order and
designed to undermine the system of government;

» Unlicensed procurement and possession of three silencers mountable on the above-
mentioned firearms with intent to use them in an activity detrimental to public
security and order and designed to undermine the system of government.

The accused Ahmed Amin Ghazali, Amin Mohamed Fawzi Abd al-Gawad
Mahmoud ak.a. “Marwan”, Reda Motamad Fahmy Abd al-Monem a.k.a. “Abdullah”,
Ahmed Mostafa Ahmed Mohamed a.k.a. “Sayyid” and Mahmoud al-Sharif Mahmoud Abd
al-Gawad a.k.a. “Imad Taha” were charged with:

* Unlicensed procurement and possession, in person or through third parties, of
explosives and equipment and tools for the fabrication of explosive devices with
intent to use them in activities detrimental to public order and designed to undermine
the system of government.

The accused filed appeals with the Supreme Military Court, within the legally
prescribed time limit, against the sentences imposed on them and all the legal grounds for
their appeals are being considered by the court.

II. With regard to the detention by the security forces of a number of individuals
in the town of al-Arish and the killing of others during a raid on a house
suspected of belonging to members of the Ansar Bait al-Maqdis organization

In this connection, we wish to point out that the security services obtained
information to the effect that members of the Ansar Bait al-Maqdis terrorist organization
were using an abandoned house in the town of al-Arish as a hideout to elude the security
surveillance operations and as a base from which they could launch their planned acts of
aggression. Investigations confirmed their involvement in a number of terrorist crimes that
had been committed in North Sinai Governorate and, after obtaining a judicial warrant for
their arrest from the Public Prosecution, police units raided their hideout. However, as soon
as the terrorists became aware that the police units were approaching, they attempted to
escape and the police came under a hail of gunshots. The police responded and, in the
ensuing exchange of fire, 10 persons were killed, including the six individuals named in the
appeal and four other unidentified persons.

Those terrorists were found to be in possession of:
* Eight automatic weapons;
* A machine gun;
* A shotgun;

* A 9 mm pistol belonging to the martyred police sub-officer Ala ad-Din Subhi
Muhammad, from the police unit responsible for the protection of public utilities in
the town of al-Arish, who was killed on 27 February 2016;

¢ Seven detonators;

e Two wireless sets;

¢ A number of rounds of ammunition of various calibres.
Summary of the facts

In the light of the above, we can affirm that Egypt is respecting all the universal
human rights instruments and the allegations forming the subject of the communication are
false since the investigations conducted by the Public Prosecution found nothing to indicate
that the accused terrorists were subjected to any form of torture or ill-treatment. They were
charged on the basis of ample evidence consisting in the results of the Public Prosecution’s
investigations, the statements of witnesses, forensic examinations, technical proof and
medical reports in the light of which the cases were referred for trial.

We wish to draw attention to the fact that Egypt is facing a terrorist onslaught that is
severely undermining its people’s right to life. This case is a further example of that
onslaught in which some groups, and particularly the terrorist Muslim Brotherhood, are
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committing acts of violence to destabilize the country and are using the issue of human
rights in Egypt as a means to provoke conflict and political polarization and put the State
under intense pressure. They are attempting to exploit certain situations in order to portray
the State as disrespectful of human rights and fundamental freedoms and, consequently, the
legal validity and factual accuracy of their claims and allegations should be carefully
scrutinized. The claims made in the communication to the effect that death sentences were
imposed on a group of accused terrorists who had been subjected to torture and an unfair
trial are unfounded since they are merely allegations and hearsay by means of which a
handful of terrorists are endeavouring to escape retribution for their acts. Some of the
statements concerning the terrorists’ conditions of detention, their interrogation and their
trial were made by themselves or their families and therefore constitute insufficient proof.
Such statements are also contradicted by the actual facts since they were tried at public
hearings before a legally competent court, not a special court, and all the safeguards for a
fair trial were observed during the proceedings, in which all the defendants’ petitions and
pleas were heard and placed on record and the court also heard the witnesses, examined all
the evidence submitted by the prosecution and delivered its judgment in accordance with
due process. This gainsays those allegations of violations of human rights, reveals them in
their true light and demonstrates a failure to ascertain their validity in a truly professional
manner.

In general, from the legal standpoint those claims and allegations are unfounded,
unsubstantiated, undocumented and untenable in international practice. The communication
failed to explain the manner in which the allegations had been assessed and validated since
it did not give a clear description of the facts, nor did it specify the logical causality and
chronological sequence of the evidence relating thereto which needs to be ascertained,
particularly in cases in which there is no other way to contest the accuracy or validity of
such evidence. Moreover, the allegations are based on forms of hearsay to which accused
terrorists invariably resort in their attempts to refute incontrovertible charges, evidence and
proof against them.

In this connection, we also note the deliberate vagueness of the allegations
transmitted by the United Nations bodies. In fact, those allegations are irrational and
illogical since the above-mentioned charges brought against the accused terrorists were in
respect of criminal acts punishable under the national penal legislation in force at the time
of their commission and revealed the gravity of the terrorist activities of which they were
accused and the criminal threat that they posed.

In addition, we wish to point out that the terrorists accused of those proven acts
attacked and violated the rights of persons peacefully performing the duties legally assigned
to them, as well as other innocent citizens, who are more deserving of care and protection.
Their commission of those acts constituted an attack against society as a whole and they
therefore merit a penalty commensurate with the crimes that they perpetrated against
society and innocent civilians protected by the law and international treaties. The legal
measures taken must be respected and the international community and the relevant
international instruments should under no circumstances attempt to disregard the interests
of those innocent persons.

Finally, we wish to reiterate that Egypt is waging a bitter war against terrorism and,
since the communication is based on erroneous, illogical and non-objective considerations,
we express our concern at its negative attitude and approach, highly indicative of double
standards, in regard to the threat that terrorism and extremism pose throughout the world.

In the light of the above, we re-emphasize that the allegations contained in the
communication in question are false and unsubstantiated and the measures taken against all
the accused terrorists were in conformity with international and regional human rights
standards.
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in Geneva

URGENT & CONFEDINTIAL

CHAN.2017.0 53 2.

The Permanent Mission of the Arab Republic of Egypt to the United
Nations, World Trade Organization, and Other International Organizations in
Geneva presents its compliments to the Office of the High Commissioner for
Human Rights (Special Procedures Branch); and with reference to the Joint Urgent
Appeal sent by the Working Group of Arbitrary Detention, the Special Rapporteur
on extrajudicial summary or arbifrary executions, Special Rapporteur on the
promotion and protection of the right of freedom of opinion and expression, Special
Rapporteur on torture and other cruel inhuman or degrading treatment or
punishment, dated February 24" 2017 ( Rel UA EGY 2/2017), concerning the
allegations of the imposition of death sentences following unfair trials on Messrs.
Mohamed Fawzy Abdel Gawad Mahmoud, Reda Mohamad Fahmy Abdel Monem,
Ahmed Mosatafa Ahmed Mohamed, Mahmoud Al Sharif Mahmoud, Abdul Baser
Abdul Rauf and Ahmed Amin Ghazali Amin, and allegations of killing of Messrs.
Ahmed Youssef, Abd el-Aty Ali Abd el Aty, Mohamed Ibrahim Mansour Gamee,
Belal Hemdan al-Naggar and  Ahmed Saad al Mahdy Mohamed el Sherbeeny, by
Security Forces, has the honor to attach herewith the response the Egyptian
government to the aforementioned allegations.

The Permanent Mission of the Arab Republic of Egypt to the United Nations,
World Trade Organization, and Other International Organizations in Geneva avails
isell of this opportunity to renew to the Office of the High Commissioner for Human

Rights (Special Procedures Branch), the assurances of its highest consideration.

Geneva, 5™ September 20

Office of the High Commissioner for Human Rights
(Special Procedures Branch)
Fax: +41-22 917 9008

PERMANENT MISSION OF THE ARAB REPUBLIC OF EGYPT
TO THE UNITED NATIONS & OTHER INTERNATIONAL QRGANIZATIONS
49 AVENUE BLANC, 1202 - GENEVE
TEL: +41-22.731.6530 TAX: +41-22-738.4415
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