(Translated from Arabic)
Noteon file No. 101 of 2016/requestsfor international cooperation

Having received the letter dated 7 April 2016 frdhe Ministry of Foreign
Affairs/Assistant Minister for Human Rights and dntational Social and Humanitarian
issues enclosing the joint communication addretsé¢lde Mission of the Arab Republic of
Egypt in Geneva by the Special Rapporteur on thbtrio freedom of opinion and
expression, the Special Rapporteur on the rightsetedom of peaceful assembly and of
association and the Special Rapporteur on the emblsmce of judges and lawyers
concerning allegations of arbitrary and unfair gioary proceedings against a number of
judges in the “July 2013 Statement” and “Judge<Efgypt” cases;

Having found that the said joint communication suemizes information received
concerning the “July 2013 Statement” and “JudgesHgypt” cases and indicates that,
according to the source of the complaint, Egyptsdoat have a judicial code of conduct;
and whereas the Special Rapporteurs have requestetients by the Egyptian authorities
on the allegations referred to in the communicatas well as information on the legal
grounds for the disciplinary proceedings and themtxto which they are compatible with
international human rights norms and standardsthen standards of judicial conduct
applied in the two above-mentioned cases, and omsuones taken to ensure the
independence of judges;

Before explaining the facts in the two above-nmmdd cases, there is a need to shed
light on the constitutional and legal principletatimg to the independence of the Egyptian
judiciary and the procedures under which judges baaglisciplined and held accountable.

l. Constitutional principlesrelating to the independence of the Egyptian judiciary
and the procedures under which judges may be disciplined and held
accountable

The provisions of the Egyptian Constitution and fludicial Authority Act support
and consolidate the independence of the judicitiaity and specify the ways in which
judges may be held accountable for their conduct.

The Constitution makes provision for the indepewdeof judges by stipulating that
no authority may interfere in their affairs or atig to influence their work and that the
judicial authority’s opinion must be sought on dri&gislation regulating its affairs. The
Constitution further stipulates that judges arenrovable from office and, in their work,
are subject to no authority other than the law.

Accordingly, the principle of the independence jofiges is guaranteed by the
Constitution and reaffirmed in the Judicial Authgri\ct, as illustrated by the establishment
of the Supreme Judicial Council, consisting sol#lysenior members of the judiciary, to
oversee all judicial affairs. The Judicial AuthgritAct regulated the disciplinary
accountability of judges by establishing a Disciply Board consisting solely of judges.
The constitutional provisions affirming the indedence of the judiciary stipulate as
follows:

Article 184: The judicial authority shall be indeent and its functions shall be
exercised by various types and levels of courtskvkhall deliver their judgments in
accordance with the law. The jurisdiction of theurts shall be defined by law and
any interference in judicial affairs or cases shalistitute an imprescriptible offence.

Article 186: Judges shall be independent and irkable from office and, in their
work, shall not be subject to any authority otheart the law. They shall have equal
rights and obligations and the conditions and piaces for their appointment,
secondment, retirement and disciplinary accouritalsihall be regulated by law.
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Article 94: The rule of law shall be the basis afvgrnance in the State; the State
shall be subject to the law and the independemamuinity and impartiality of the
judiciary shall be basic guarantees of the pratectif rights and freedoms.

Article 97: The right to seek judicial remedy shadl safeguarded and guaranteed to
all; the State shall guarantee the accessibilitpdicial bodies and shall endeavour
to ensure the rapid adjudication of cases; it shallforbidden to exempt any
administrative act or decision from judicial cotrand no one shall be tried except
before his/her natural judge.

. Provisions of the Judicial Authority Act concerning the independence of the
judiciary and prohibited modes of conduct that are prejudicial to its integrity
and impartiality

In addition to the above-mentioned constitutiomadrantees of the independence of
the judiciary, the Judicial Authority Act No. 46 @B72 reaffirms this independence and,
through the establishment of a purely judicial Brpon system, makes provision for
mechanisms to expose and hold to account any jwtigecommits a fault.

Article 67 of the Judicial Authority Act stipulatethat: “Members of the judicial
authority and the Public Prosecution, with the @Xiom of prosecutor’'s aides, are not
removable from office”.

Article 78 of the Act makes provision for judicimspection of the courts of first
instance through the establishment of an inspeetocansisting solely of members of the
judiciary, at the Ministry of Justice in order taseire that judges are not influenced from
outside the judicial authority. The levels of cotgmee of judges are rated as above
average, average or below average and judges tfiedof all observations made in their
service files.

With regard to the immunity enjoyed by membershefjudicial authority, article 96
of the Judicial Authority Act stipulates that: “Eeqat in cases diagrante delicto, no judge
may be arrested or remanded in custody withoutpirenission of the Supreme Judicial
Council”.

On the other hand, the Judicial Authority Act @ns the following legal provisions
under which members of the judicial authority am@hibited from engaging in any
activities that are prejudicial to their integrand impartiality:

Article 72: Judges are not permitted to engagenin @mmercial or other activity
incompatible with the independence and dignity lné judiciary. The Supreme
Judicial Council may decide to prohibit any justfo@m engaging in an activity that
it deems inconsistent with the proper performarfd@soprofessional duties.

Article 73: It is prohibited for the courts to exss political opinions, and likewise
prohibited for judges to engage in political adiivior stand as candidates for
election to the People’'s Assembly, regional bodiegolitical organizations until
after they have submitted their resignation.

Article 74: The judiciary is not permitted to dissk confidential deliberations.

The Judicial Authority Act therefore explicitly ghibits judges from expressing
political opinions and engaging in political activisince that would detract from the
integrity and impatrtiality to which they are comtad under its binding legal provisions.

It is noteworthy that article 182 of the Egypti@onstitution stipulates that: “The
Public Prosecution shall be an integral part ofjtiticiary with responsibility for criminal
investigations and the institution and conductrafspcution proceedings”.

Disciplinary proceedings against members of thbliPWProsecution are regulated
by chapter Il of section three of the Judicial Aarity Act, article 127 of which stipulates
that disciplinary action against members of theliet®rosecution of all grades falls within
the jurisdiction of the Disciplinary Board referreadin article 98 of the Act.

On 28 April 2016, the Attorney General issueddigial code of conduct, consisting
of 62 articles divided into five chapters, for timembers of the Public Prosecution. Chapter
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| contains rules pertaining to the independentneatd their judicial functions and article 9
thereof explicitly states that it is prohibited fmembers of the Public Prosecution to belong
to political groups, movements, parties or bodiearticipate in their activities in any
manner whatsoever, attend their meetings or pybdigpress political opinions. Chapter Il
contains rules and safeguards pertaining to theopaf conduct of members of the Public
Prosecution within and outside the scope of therkw Chapter Il contains rules and
instructions pertaining to the professional condofcmembers of the Public Prosecution
vis-a-vis their colleagues and superiors, otheil servants and suspects whom they are
guestioning. Under article 48 of the Code, it i®tpbited for members of the Public
Prosecution to write or record any details or infation concerning the Public Prosecution
or any other judicial body, or to express opini@esicerning any judicial proceedings, in
social media or other Internet forums, networksbdwgs. Chapter IV contains rules
pertaining to the competence and technical capaaiti members of the Public Prosecution
and emphasizes the need for them to familiarizenfi@éves with the various laws and keep
abreast of new judicial principles established bg Bupreme Constitutional Court, the
Court of Cassation and international treaties, et as the need for them to develop their
personal skills. Finally, chapter V contains codohg provisions pertaining to the
circulation of the Code to all members of the RuBlfosecution.

In the light of the above, we find that the legales laid down in the Judicial
Authority Act clearly place judges under an obligatto refrain from engaging in any form
of political activity and those mandatory ruleseliise apply to all other members of the
judiciary and the Public Prosecution.

[11.  Accountability proceduresfor judges under the Judicial Authority Act

The Judicial Authority Act specifies the mannerimich judges may be held
accountable for breaches of their professionalegutir obligations. Article 94 of the Act
stipulates that: “The president of a court may —hiatown discretion or on the basis of a
decision by its general assembly — reprimand itdg@s for any breach of their
professional duties or obligations after hearingirttstatements. The reprimand may be
verbal or written and, in the latter case, mustbjgied to the Minister of Justice. A judge
may contest a written reprimand issued to him kigiog an appeal with the Supreme
Judicial Council within two weeks from the datehig receipt of the reprimand. If the same
breach is repeated or continues after the reprirb@edmes final, disciplinary proceedings
must be instituted.”

The Act regulates accountability procedures falggs in accordance with a two-
track system: disciplinary proceedings and competgmoceedings.

With regard to disciplinary proceedings:

Under the terms of article 98 of the Judicial Aarity Act, disciplinary action
against judges of all grades falls within the jdigsion of a board consisting solely of
members of the judiciary. Disciplinary proceedirgge instituted by the Attorney General
at his own discretion or on the basis of a reconttaan by the Minister of Justice or the
president of the bench on which the judge is sgrvBuch proceedings are initiated only
after the judge has been subjected to a criminatlorinistrative investigation.

Under article 108 of the Judicial Authority Adtetdisciplinary sanctions that can be
imposed on justices consist in censure and renfoval office.

In accordance with article 98, the DisciplinaryaBa is composed of the most senior
presidents of the appellate courts who are not neesnbf the Supreme Judicial Council,
the most senior justices of the Court of Cassadiwhthe most senior vice-presidents of the
appellate courts. The disciplinary proceedings @aducted behind closed doors. The
Board delivers its decision after hearing the jmat# of the Public Prosecution and the
defence pleadings of the accused judge, who islasieto speak and has the right to
delegate a serving or former member of the judyciardefend him.

Under article 107 of the Act, the decision deleeby the Disciplinary Board must
specify the grounds on which it is based and mestdad out at a public hearing. The
Attorney General and the judge against whom thesiecis delivered have the right to
contest it by appeal to the Supreme Disciplinanaf8owithin 30 days from the date of its
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delivery. The Supreme Disciplinary Board, compigsthe three most senior presidents of
the appellate courts and the three youngest viesigents of the Court of Cassation, is
chaired by the President of the Court of Cassation.

With regard to competence proceedings:

These are regulated by article 111 of the Judisighority Act which stipulates that,
in the event of a judge being at any time regam@ednfit to hold judicial office for other
than health-related reasons, the Minister of Jastiay, at his own discretion or on the
basis of a recommendation from the president ofbivrech on which the judge is serving,
request the board referred to in article 98 ofAketo send him into retirement or transfer
him to a non-judicial post.

Disciplinary and competence proceedings follow shene procedure in regard to
hearing the statements of the accused judge amubt®bility of lodging an appeal against
the decision delivered. The sanctions for incompegeconsist in retirement or transfer to a
non-judicial post.

IV. The substantive content of the two cases forming the subject of the
communication from the Special Rapporteurs

1. Case No. 13 of 2014/competence proceedingsided@s competence case No. 1 of
judicial year 9, referred to in the media as thdy 2013 Statement” case:

The facts of the case can be summarized as thlptday the Supreme Judicial
Council of numerous reports from the president amaibers of the board of directors of
the Egyptian Judges’ Club and the president oftéwhnical chamber of the Court of
Cassation, as well as the senior assistant to tméstér of Justice, to the effect that 75
judges had signed a statement concerning politiedfers in which, under the provisions of
the Judicial Authority Act, judges are not permitt® involve themselves. The statement,
which was read out by Justice Mahmoud Muhammad Madhipin on 24 July 2013 before
crowds of demonstrators from the Muslim Brotherhaedorist group in the Rabi’a al-
Adawiyya district of Cairo, accused the Egyptianmir of acting against the legitimate
authority and also contained other false and meadaallegations which should not be
made by judges since they imply the latter’'s &fibn and partiality to the Muslim
Brotherhood group and thereby flagrantly detraotrfrtheir neutrality and their judicial
status. Those judges took advantage of their jadatatus and high-level posts to spread
rumours likely to disturb public order in the coynty declaring the present regime
illegitimate and inciting people to rebel again# system of governance and disobey the
law.

Accordingly, a judge was delegated to investighteaccusations made against the
above-mentioned members of the judiciary and, enctinclusion of his investigation, the
Minister of Justice submitted a request togethéh ttie investigation report, in accordance
with the provisions of article 111 of the Judicfalthority Act, for the referral of 56 judges,
on grounds of their unfitness, to the Disciplindgard established under the terms of
article 98. The Board, composed of the most semiesidents of the appellate courts who
are not members of the Supreme Judicial Counalntiost senior justices of the Court of
Cassation and the most senior vice-presidentseobfipellate courts, deemed the request
admissible and, in a number of successive sesdieasd the accusations made against the
judges and listened to the pleadings made in trefence.

At its session held on 14 March 2015, the Disogoly Board found 31 of the judges
unfit to serve, ordered their forcible retiremendacquitted the other judges. The Board’s
decision was based on the fact that the judgeedoitto retirement had been found guilty
of participating in a statement on political mattenrelated to the judiciary and on which,
pursuant to the above-mentioned article 73 of tidicial Authority Act, it was prohibited
for judges to express an opinion insofar as thegevm®t permitted to engage in political
activity.

The judges who had been found unfit to serve ahdse forcible retirement had
been ordered appealed the decision before the @epDesciplinary Board and the Public
Prosecution likewise appealed the decision in retspiethe judges who had been acquitted.
The appeals were heard as appellate case No.@1&f@hd, on 28 March 2016, the Public
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Prosecution’s appeal in respect of one judge wasdd admissible and he was therefore
declared unfit to serve and forced into retiremeutile the Public Prosecution’s appeal in
respect of the other judges was rejected. The &jgumged by the judges whose retirement
had been ordered was rejected and the decisionirfgrthe subject of their appeal was
upheld.

2. Case No. 9 of 2014, recorded as competenceNms®4 of judicial year 8, referred
to in the media as the “Judges for Egypt” case:

The facts of the case can be summarized as te@taexf many reports to the effect
that a number of judges had established a groupviknas the “Judges for Egypt
Movement” which they had promoted in the media.yrhad held a press conference at the
headquarters of the Journalists’ Union in whichytpeblicly announced the result of the
second run-off round of the presidential electidredd in 2012, without having any
competence in that regard, with a view to influegcithe decision of the presidential
electoral commission. They had organized sit-inggatherings and demonstrations in
support of a political faction backing the MuslimoBherhood terrorist group and had also
held press conferences in which they expressedsitppoto the legitimate authority in the
country and incited citizens against the Armed Esydn addition to committing numerous
other offences, mentioned in the reports and coefir by the investigations, which
constituted breaches of their professional oblayegiin a manner that detracted from the
respect due to them by virtue of their status dggs and public servants.

The Minister of Justice submitted a request fer fibrcible retirement of 15 judges,
on grounds of their unfitness, to the Disciplind8gpard composed of the most senior
presidents of the appellate courts who are not neesnbf the Supreme Judicial Council,
the most senior justices of the Court of Cassadiwhthe most senior vice-presidents of the
appellate courts. The Board deemed the requestsailite and, in a number of successive
sessions, heard the accusations made againstdgesjulistened to the pleadings made in
their defence and, on 14 March 2015, decided thataccusations were substantiated,
except in regard to five of the judges, and acakfiie request for the forcible retirement of
the others insofar as they had been found to hatableshed and joined an illegal group,
taken part in various activities of a political mat and participated in demonstrations and
sit-ins in support of a political faction in a mamrinconsistent with their impartiality as
judges.

That decision was not accepted by the judges whets®ment had been ordered.
They therefore filed appeals before the Supremeciplisary Board and the Public
Prosecution likewise filed an appeal, recordedgzeal No. 3 of 2015, in respect of the
judges who had been acquitted. On 21 March 20E5afipeals filed by the judges whose
retirement had been ordered were rejected, white Rbblic Prosecution’s appeal was
deemed admissible and the judges forming the sulgkdts appeal were forced into
retirement.

A note from the President of the Technical Chambfethe Court of Cassation
containing factual details of these two cases iee&ed hereto.

V. Comments on the judicial proceedings and the evidence submitted in the two
cases

» The judges against whom competence proceedings ingiited in the two cases
committed acts which fell outside the scope of rthegidicial functions and
constituted a gross violation of the firmly estab#d judicial traditions under which
judges have an obligation not to overstep the d$inktid down in the Judicial
Authority Act, article 73 of which prohibits themoim engaging in political activity
in order to protect them from any suspicion of iadity. Consequently, their acts did
not constitute exercise of the right to freedonopinion and expression insofar as
they had an obligation not to engage in politicscsi a judge is not a public
personality and, therefore, should remain aloof dadote himself to his judicial
functions without expressing an opinion on publftaiss which might influence
political life in the country.
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» The judges who were forced into retirement enjogiéthe guarantees of a fair trial,
including an opportunity to defend themselves imspa or through a delegated
serving or former member of the judiciary. Theyoalead the right to appeal the
decisions delivered against them in the mannerccatdd above. This is confirmed
by the fact that, in the proceedings referred totly media as the “July 2013
Statement” case, the request for the forcibleertant of 24 judges was rejected, as
was the Public Prosecution’s appeal in that regétds clearly demonstrates the
proper and impartial nature of the proceedings.ddwer, the decision was taken on
the ground that the judges to be forced into netinet had violated the firmly
established judicial traditions laid down in theyfatian Judicial Authority Act.

» The substantiating grounds for the decisions tdketihhe Disciplinary Board and the
Supreme Disciplinary Board to force them into estient specified that the judges
concerned had acknowledged the facts that ledeio thrfeiture of competence to
perform judicial functions.

On the basis of the above, the disciplinary prdoess against the judges were
compatible with articles 17 and 19 of the Unitedtiblas Basic Principles on the
Independence of the Judiciary insofar as they wereducted in closed hearings in the
presence of the judges against whom the compl&iats been filed or their delegated
representatives. The measures taken against thegjudere substantiated by the fact that,
in the light of the investigations carried out a&hé hearings conducted in the two above-
mentioned cases, the Disciplinary Board found thase judges had committed breaches
that undermined their fitness to exercise judittiakctions as a result of their engagement in
political activity and their support for a partiaulpolitical faction, which detracted from
their impartiality and independence and constitwtedolation of the provisions of article
73 of the Judicial Authority Act. This is consistesith article 18 of the Basic Principles
which stipulates that “judges shall be subjectuspgnsion or removal only for reasons of
incapacity or behaviour that renders them unfdiszharge their duties”.

The allegation contained in the complaint to tffeat that Egypt does not have a
judicial code of conduct has no basis in fact olaiw since the Judicial Authority Act is a
legislative instrument that regulates the affaiights and obligations of members of the
judiciary. Chapter V of section two of the Act, et “Obligations of Judges” specifies
numerous obligations with which judges must comptgluding non-engagement in any
commercial or other activity incompatible with thedependence and dignity of the
judiciary, in order to safeguard the right to judicemedy by guaranteeing the impartiality,
integrity and independence of judges.
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The Permanent Mission of the Arab Republic of Egypt to the United
Nations, World Trade Organization, and Other International Organizations in
Geneva presents its compliments to the Office of the High Commissioner for
Human Rights (Special Procedures Branch); and with reference to the I oint Urgent
Appeal sent by the Special Rapporteur on the promotion and protection on the
freedom of opimion and expression and the Special Rapporteur on the rights to
freedom of peaceful assembly and association and the Special Rapporteur on the
iﬁdependence of judges and lawyers, dated March 3 1% 2016, concerning the alleged
arbitrary and unfair disciplinary proceedings against at least 71 judges in two cases
referred to as the “July 2013 Statement Case™ and the “Judges for Egypt Case” (UA
EGY 5/2016), has the homor to attach herewith the response the Egyptian
government to the aforementioned allegations as articulated by the General
Prosecutor office, and looks forward that the enclosed information be brought to
the attention of the mandate holders who presented the aforementioned joint
communication presumably in line with para 58 (d) of the Human Rights Council
resolution 5/1, and be duly reflected in the relevant communications report to be
submitted to the Fluman Rights Council.

The Permanent Mission of the Arab Republic of Egypt to the United Nations,
World Trade Organization, and Other International Organizations in Geneva avails
itself of this opportunity to renew to the Office of the High Commissioner for Human
Rights (Special Procedures Branch), the assurances of its highest consideration.

Geneva, 28 Dece

Office of the High Commissioner for Human Rights
(Special Procedures Branch)
Fax: +41-22 917 9008

FERMAINENT MISSION OF THE ARAB REPUBLICOFEGYFT
TO THE UNITED NATIONS & OTHER INTERNATIONAL ORGANIZATIONS
49 AVENUE BLANC, 1202 - GENEVE
TEL: +41-22-731.6530 FAX: +41-22-738.4415
mission.egypt@tiesdtuint
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