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  (Translated from Arabic) 

Memorandum of reply to the letter addressed to the President of the Republic by the 
Euro-Mediterranean Network for Human Rights, the International Bar Association 
Human Rights Institute and others concerning Malek Adly 

 A letter was received from the Euro-Mediterranean Network for Human Rights, the 
International Bar Association Human Rights Institute and others addressed to the President 
of the Republic, the Prime Minister and the Minister for Foreign Affairs and others. In it 
they expressed their disapproval over the travel ban imposed against Malek Adly, as well as 
over his arrest, torture and ill-treatment, and their concern at the increase in the number of 
travel bans being imposed against human rights defenders. At the end of the letter they 
urged the Government to implement the following immediate measures: 

 (a) Ensure the security and independence of lawyers and safeguard their right to 
carry out their professional activities; 

 (b) Lift the travel bans against Malek Adly and against all other human rights 
defenders; 

 (c) Drop all charges against Malek Adly, release him and undertake an 
investigation into the torture allegations. 

We will answer these points below, under the following headings: 

(i) Safeguards contained in national legislative to ensure the security and 
independence of lawyers and their ability to exercise their right to carry 
out their professional activities; 

(ii) Measures taken in the case of Malek Adly; 

(iii) Allegations that Malek Adly was subjected to torture and ill-treatment; 

(iv) Concerning the dropping of charges against Malek Adly and his release. 

I. Safeguards contained in national legislative to ensure the security and 
independence of lawyers and their ability to exercise their right to carry out their 
professional activities 

 On this subject we would point out that Egyptian legislation enjoins respect for 
citizens’ right to freedom, just as it supports the independence of lawyers and the free and 
autonomous exercise of their activities. This approach arises from the obligations of Egypt 
under the international treaties it has ratified, in which those rights and those freedoms are 
enshrined. They include: 

 (a) Universal Declaration of Human Rights; 

 (b) International Covenant on Civil and Political Rights; 

 (c) International Covenant on Economic, Social and Cultural Rights. 

 These rights are set out in detail in article 54 of the Constitution of Egypt, which 
states: “Persons whose freedom has been restricted, and others, have the right of recourse to 
the judiciary. Judgment must be rendered within a week of such recourse, otherwise the 
petitioner shall be immediately released. The law shall regulate preventive detention, its 
duration and causes, and which cases are eligible for compensation. The State shall award 
compensation for preventative detention or for a punishment that has been implemented 
pursuant to a sentence that has been definitively overturned.” 

 Persons deprived of liberty are to be informed directly of the reasons for their 
detention and must be provided with written information about their rights. They may 
immediately contact their relatives and a lawyer, and must appear before the investigating 
authorities within 24 hours of the time they were deprived of liberty. Interrogation may not 
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begin if a lawyer is not present and, if a person does not have a lawyer, one shall be 
provided. Persons with disabilities shall be given the assistance they need, in accordance 
with the law. Furthermore, “persons whose freedom has been restricted, and others, have 
the right of recourse to the judiciary. Judgment must be rendered within a week of such 
recourse, otherwise the petitioner shall be immediately released. The law shall regulate 
preventive detention, its duration and causes, and which cases are eligible for compensation. 
The State shall award compensation for preventative detention or for a punishment that has 
been implemented pursuant to a sentence that has been definitively overturned. In all cases, 
accused persons may be tried for offences that attract imprisonment only in the presence of 
an authorized or appointed lawyer.” 

 According to article 55 of the Constitution: “Persons who are arrested or detained, or 
who have had their freedom restricted, shall be treated in a manner that preserves their 
dignity. They may not be subjected to torture, intimidation or coercion, or to any physical 
or mental abuse, and they may be confined or detained only in places designated for that 
purpose and which meet due humanitarian and health standards. The State shall undertake 
to provide appropriate facilities for persons with disabilities. 

  “Any violation of the aforementioned provisions is an offence the 
perpetrators of which shall be liable to punishment in accordance with the law. 

  “Accused persons have the right to remain silent. Any statement shown to 
have been made by a detainee under any of the conditions described above, or the 
threat of such, shall be considered null and void.” 

 Article 99 of the Constitution provides: “Any assault on personal freedoms, on the 
sanctity of citizens’ private lives, or on other general rights and freedoms guaranteed under 
the Constitution and the law, is an offence not subject to any statute of limitations for either 
criminal or civil proceedings. Injured parties may file a criminal suit directly, and the State 
guarantees fair compensation for persons whose rights have been violated. The National 
Council for Human Rights shall inform the State Prosecution Office of any violation of 
these rights, and may enter into a civil lawsuit on the side of the injured party at the latter’s 
request. All this shall take place in accordance with the law.” 

 Thus, the Constitution provides a firm foundation for legislation that aims to ensure 
that the State protects personal freedoms and awards compensation for preventative 
detention or for a punishment that has been implemented pursuant to a sentence that has 
been definitively overturned. Under the Constitution, the State must also compensate 
persons whose constitutionally and legally guaranteed freedoms and rights have been 
violated. In fact, article 95 states: “Penalties are imposed on individuals. There may be no 
offence and no penalty save as prescribed by law, and no penalty may be imposed save by a 
court ruling. Penalties may only be imposed for actions perpetrated subsequent to the date 
on which a law enters into force.” Under article 96 of the Constitution: “Accused persons 
are innocent until proven guilty in a fair and legal trial in which they are guaranteed the 
right of defence.” 

 Moreover, Egyptian legislators have been at pains to conserve individual rights, 
protecting and regulating them in such a way as to uphold the public interest while ensuring 
that rights are not violated, and taking account of human dignity as the foundation for all 
rights and freedoms. Criminal legislation acts as a restraint on the exercise of authority and 
a mechanism that people can use to prevent the tyrannical exercise of power. This is set 
forth in detail in articles 34, 35, 36, 39, 39 (a), 40 and 41 of the Code of Criminal Procedure. 
At the same time, in accordance with article 40 of the Code of Criminal Procedure (Act No. 
150 of 1950), persons who have been deprived of their liberty must be treated in a manner 
that preserves their dignity and any form of bodily or mental abuse is prohibited. 

 Legislators’ efforts to defend rights have not stopped there. They have also acted to 
provide legal protection for the rights of persons in detention, allowing them to submit oral 
or written complaints to prison officials and obliging the latter to pass that information on 
to the relevant judicial authorities. Legislators have also granted the relatives of detainees, 
and others, the right to submit complaints on their behalf; for example, concerning 
detention in a place not designated for that purpose, or on any other matter. This is set forth 
in article 43 of the Code of Criminal Procedure. 



HRC/NONE/2016/177 

3 GE.16-23072 

 Under articles 14, 15 and 16 of Prisons Act No. 396 of 1956, persons in preventive 
detention are to be held separately from convicted prisoners, they wear different clothes and 
may order in meals from outside the place of detention. Furthermore, they may contact and 
meet with their relatives once a week, while lawyers may meet with their clients, having 
first obtained permission from the competent judicial authorities. 

 Under the provisions of article 39 of the same Act, persons deprived of liberty may 
contact and meet with their lawyers in private, having first obtained permission from the 
competent judicial authorities. 

  Legislators have also taken steps to educate persons deprived of their liberty and 
have made provision for the Minister of the Interior to cooperate with the Minister of 
Education to develop a curriculum for men and women, as set forth in articles 28 and 29 of 
the Prisons Act. Other legislative measures to promote the education of persons deprived of 
liberty include creating prison libraries with books on religious, scientific and ethical 
subjects and allowing persons deprived of liberty to order their own books, newspapers and 
magazines, pursuant to article 30 of the Act. At the same time, under article 31, prison 
authorities are obliged to encourage and facilitate access to education for prisoners who 
may wish to continue their studies, and to allow them to sit exams. 

 Legislators have also catered for the right to health of persons deprived of liberty. In 
fact, under article 33 of the above-mentioned Act, all prisons and penitentiaries must have 
one or more doctors — one of whom must be resident — who are responsible for prisoners’ 
health. 

 Thus, the Constitution and the domestic law of Egypt contain provisions to 
ensure that the safeguards afforded to persons deprived of liberty are duly respected 
and that those persons are able to appear before an independent judiciary. Legislators 
admit no exceptions to those safeguards save those stipulated under antiterrorism 
laws and emergency legislation, that are applicable to all citizens. 

 Legislators have granted lawyers further rights and safeguards, in addition to 
those detailed above. In that regard, article 198 of the 2014 Constitution states: 

  “The legal profession is a free profession that works with the judiciary to 
ensure justice, the rule of law and the right of defence. The profession is practised 
independently by lawyers, including those working for private companies and those 
in the public sector. When exercising the right to conduct a defence before the courts, 
and in their dealings with the investigating authorities, all lawyers enjoy legal 
guarantees and protection. Except in cases of offences discovered in flagrante, 
lawyers may not be arrested or detained while exercising their right of defence. All 
these provisions are set forth in law.” 

 According to article 49 of Act No. 17 of 1983, regulating the exercise of the legal 
profession, as amended, “lawyers have the right to be treated by the courts and other bodies 
before which they appear with the respect due to their profession. 

  “In an exception to the rules of procedure regulating hearings and the 
offences that may take place therein, as set forth in the Judicial Review Act and the 
Code of Criminal Procedure, if while attending a hearing to practise their profession, 
or by cause thereof, lawyers breach the rules of procedure or commit any other act 
for which they may be held professionally or criminally liable, the president of the 
court shall order that the incident be noted in the record and referred to the State 
Prosecution Office, and the local office of the Bar Association shall be informed 
thereof.” 

 Article 50 of the same Act states as follows: 

  “Lawyers may not be arrested or held in preventive detention for any of the 
offences set forth in the preceding article or for any slander, insult or denigration 
arising from any spoken or written statement they may make during or by cause of 
the practice of their professional activities, as set forth in this Act. In such a case, a 
record of the incident shall be made and referred to the State Prosecution Office, 
with a copy sent to the council of the Bar Association. The President of the Bar 
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Association may institute proceedings if the action of the lawyers involved amounts 
to an offence punishable under the Criminal Code, or refer them to the council of the 
Bar Association if their action merely involves a breach of rules of procedure or of 
professional conduct. Trials in such a case shall be held in camera. 

  “Neither the judge nor any members of the judicial bench before whom the 
act in question took place may participate in the examination of the case.” 

 According to article 51 of the Act: 

  “Lawyers may not be interrogated or have their offices searched except by a 
member of the State Prosecution Office. 

  “The State Prosecution Office is required, within an appropriate time, to 
inform the council of the Bar Association or the local council of the Bar Association 
before investigating any complaint against lawyers. If the lawyers in question are 
accused of an offence related to their work, the President of the Bar Association or 
its local office may attend the interrogation, either in person or through a delegate. 

  “The council of the Bar Association or the local council of the Bar 
Association may request a copy of the interrogation record free of charge.” 

 According to article 54 of the Act: 

  “Anyone who, using signs, words or threats, attacks or insults lawyers during 
the course of their professional activities, or by reason thereof, shall face the 
penalties set down in the law for persons who commit an offence against court 
officials.” 

 According to article 55 of the Act: 

  “Lawyers’ offices may not be sequestrated, nor may the contents thereof used 
in the exercise of their profession.” 

 It is clear from the above rules that the State accords particular care to lawyers 
and human rights defenders by granting them rights and safeguards that enable them 
to carry out their duties freely and impartially, and without fear or legal pursuit. 

II. Measures taken in the case of Malek Adly 

 Malek Mostafa Adly and others were charged in case No. 1064 of 2015 (Cairo) with 
holding a demonstration in front of the Bar Association and the Office of the Supreme 
Judiciary on 1 March 2015. He was also charged in connection with case No. 4613 of 2016 
(Shubra al-Khaima) for inciting a demonstration involving disorderly conduct timed to 
coincide with celebrations marking Sinai Liberation Day, on 25 April 2016. He has recently 
been released. The travel ban was imposed by judicial order. 

III. Allegations that Malek Adly was subjected to torture and ill-treatment 

 Legislators in Egypt have given great importance to combating torture and all forms 
of degrading or inhuman treatment and have surrounded the issue not just with legal 
guarantees but also with constitutional safeguards. Egypt was quick to address this question 
by signing the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment under Presidential Decree No. 154 of 1986. The Convention thus 
became part of applicable domestic legislation, and the State is bound by the provisions 
thereof as both the Constitution and the law contain clear provisions to punish anyone 
responsible for perpetrating such acts. 

• Articles 51, 52, 55 and 60 of the Constitution state that: dignity is the uninfringeable 
right of all human beings; torture in all its forms is an offence not subject to the 
statute of limitations; persons who are arrested or detained, or who have had their 
freedom restricted, are to be treated in a manner that preserves their dignity and may 
not be subjected to torture, intimidation or coercion, or to any physical or mental 
abuse, and they may be confined or detained only in places designated for that 
purpose and which meet due humanitarian and health standards; and the human 
body is inviolable and any assault, defilement or mutilation thereof is a crime 
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punishable by law. All the authorities of the State are bound by those provisions and 
may not violate them. 

• The Code of Criminal Procedure also acts as a legal barrier protecting rights and 
freedoms against possible violations, and criminal proceedings arising from the 
following offences do not elapse with the passage of time: offences that violate 
personal freedoms and bodily integrity, under articles 117, 126, 127, 282, 309 bis 
and 309 bis (a), and the offences detailed under Section I of Chapter II of Book II of 
the Criminal Code. 

• The Criminal Code designates as crimes all acts of torture that may be perpetrated 
by public officials. The relevant provisions are contained in articles 126, 127, 129, 
280, 281 and 282 of Chapter VI of the Criminal Code, entitled “Coercion and ill-
treatment by public officials against individuals”. Article 126 of the Criminal Code 
forbids inflicting torture on accused persons to force them to confess. At the same 
time, article 127 contains provision to punish public officials and persons entrusted 
with public service who either order, or themselves inflict, a penalty which is more 
severe than that imposed by law upon a convicted person, or which is not imposed 
by law. 

• It is important to note that the State Prosecution Office investigates all reports it 
receives of torture and use of force and applies all the procedures involved in any 
criminal investigation; i.e., as soon as a complaint is received and its validity 
verified, a member of the Office will examine the corpse (in the case of a death) or 
the injuries of the person alleging to have suffered torture or ill-treatment. The 
official will likewise visit the scene of the incident and seize all the instruments 
alleged to have been used to commit the offence. Moreover, the corpse (in the case 
of a death) or the person who suffered torture will undergo a forensic medical 
examination to determine the nature of any injuries, the date they were inflicted and 
the instruments used. At the same time, witnesses to the incident and supervisors of 
the place of detention will be questioned, all evidence linked to the offence will be 
gathered and the person or persons responsible for inflicting the injuries will be 
interrogated and their statements compared with those of the victim and witnesses as 
well as with any other evidence they may emerge. Charges may then be formulated 
and the case file dealt with, depending upon the outcome of the investigation, either 
by referral for trial or by suspending the case for reasons set forth in the law. The 
victim may complain and lodge an appeal against a decision to suspend, and that 
complaint is examined by the technical office of the State Prosecutor. 

• On the basis of that information, there can be no doubt that the State Prosecution 
Office, as part of the judiciary in Egypt, works to protect human rights on the basis 
of the Constitution and the law. It is, therefore, one of the main judicial safeguards 
against human rights abuses, which are prohibited internationally and criminalized 
under national law, as it works to uncover them if they take place and to prosecute 
the perpetrators in accordance with the law and with the international obligations of 
Egypt in that regard. 

• The Arab Republic of Egypt has a legislative system with well-defined procedures 
for combating torture and punishing perpetrators. The authorities of the State, first 
among them the State Prosecution Office, investigate such offences with a view to 
discovering the perpetrators, sending them for criminal trial and ensuring that they 
receive a punishment that will act as a deterrent for others. Thus, any crimes that do 
take place are individual cases, and all the offices of State make every effort to 
pursue and punish perpetrators. In fact, legal and procedural measures have been 
taken against police officers in cases of torture and the use of force. Between 2011 
and 2015, more than 29 officers were brought to justice and faced criminal trial, and 
some of them were sentenced to terms of imprisonment. 

 No torture or ill-treatment was proven to have been used against Malek Adly, 
nor are there any reports to that effect, meaning that what was contained in the letter 
was merely hearsay, without basis or evidence. 
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IV. Concerning the dropping of charges against Malek Adly and his release 

 The travel ban was issued by the competent judicial authorities, which are 
independent and admit no interference in their activities. In fact, any interference in the 
administration of justice is an offence and, therefore, no objection may be raised in that 
regard. 

 According to article 184 of the Constitution, “The judiciary is independent. Judicial 
authority is vested in courts of various types and degrees, which issue their judgments in 
accordance with the law. The powers of the judiciary are defined by law and interference in 
the administration of justice is an offence not subject to the statute of limitations.” 

 Under Article 186 of the Constitution, “Judges are independent and they may not be 
dismissed. They are subject to no authority other than that of the law.” 

 The Supreme Constitutional Court has, in successive rulings, embraced the principle 
of the separation of powers, which is a way to ensure respect for the law and the correct 
application of justice. It has established that the judiciary, as one of the pillars of official 
State authority, has comprehensive powers of oversight over the work of the executive and 
over any violations that may be committed, either by individuals or leadership, in their 
application of the law, be it in personal behaviour or in misuse of the powers with which 
they are invested, such as through undertaking, ordering or consenting to unlawful 
detention. 

 Criminal trials in Egypt are held in accordance with due procedure and with the 
global standards enshrined in international human rights law. The Constitution devotes an 
entire section to the judiciary, detailing its prerogatives when dealing with all forms of 
conflicts and offences. The State Prosecution Office, itself an integral part of the judiciary, 
undertakes investigations and brings and upholds criminal cases. The members of the State 
Prosecution Office are impartial, independent and neutral, and they have the legal expertise 
necessary to undertake investigations and refer persons for trial. The State Prosecution 
Office is headed by the Public Prosecutor, who is chosen by the Supreme Judicial Council 
from among the deputies of the President of the Court of Cassation, presidents of courts of 
appeal or assistant public prosecutors. The chosen individual is then appointed by a decree 
of the President of the Republic for a period of four years or until retirement, whichever 
comes first, and may only serve in the office for one term during the course of their career. 
Persons who are arrested or detained, or who have had their freedom restricted, must be 
treated in a manner that preserves their dignity and may not be subjected to torture, 
intimidation or coercion, or to any physical or mental abuse, and they must be confined or 
detained only in places designated for that purpose and which meet due humanitarian and 
health standards. Anyone violating those provisions shall be liable to punishment under the 
law, as was explained in detail in the first part of this memorandum. 

 Thus the executive, first and foremost the President of the Republic, may not 
interfere in the course of justice or in cases that are still being considered by the 
courts, and it is not, therefore, possible to drop the charges against Malek Adly. 

 What is possible is to present the court hearing the case with defence arguments and 
requests. The court then has the right to examine those requests and to respond to them 
even if, like the requests contained in this letter, they are unfounded and have no legal 
grounds. 

On the basis of the foregoing, we may draw the following conclusions: 

• Criminal trials in Egypt take place in accordance with global standards enshrined in 
international human rights law. In fact, under article 93 of the Constitution, the State 
must abide by its commitments under the international human rights treaties ratified 
by Egypt, which acquire force of law after they have been published in accordance 
with due procedures. 

• The subject of the judiciary is addressed in Section III of Chapter V (articles 184 to 
197) of the Constitution of Egypt, which provides for the independence of the 
judiciary. It further states that judges and members of the State Prosecution Office 
are independent and subject to no authority other than that of the law, that there may 
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be no interference in their administration of justice and that they may not be 
dismissed. The Judicial Authority Act No. 46 of 1972 regulates all questions 
pertaining to the appointment of judges and members of the State Prosecution 
Office, and their professional standing. 

• All the proceedings taken by law enforcement officials against Malek Adly were in 
compliance with the Constitution and the law, as set forth in the course of this text. 

• The cases in which Malek Adly is involved are still before the courts. He has the 
right to appear before those courts to present all the defence arguments and requests 
he wishes, as well as evidence to back up his allegations. 

 On the basis of all the foregoing, it is evident that there is no truth to the information 
contained in the letter and that all the measures taken were in line with the Constitution and 
the law as well as with international standards. 

    






















