(Translated from Arabic)

Memorandum of reply to the letter addressed to the President of the Republic by the
Euro-Mediterranean Network for Human Rights, the International Bar Association
Human Rights Institute and others concerning Malek Adly

A letter was received from the Euro-Mediterrandgatwork for Human Rights, the
International Bar Association Human Rights Ins@tand others addressed to the President
of the Republic, the Prime Minister and the Minisher Foreign Affairs and others. In it
they expressed their disapproval over the traveliltgposed against Malek Adly, as well as
over his arrest, torture and ill-treatment, andrtbencern at the increase in the number of
travel bans being imposed against human rightsndefs. At the end of the letter they
urged the Government to implement the following iaaliate measures:

(@) Ensure the security and independence of laavgmed safeguard their right to
carry out their professional activities;

(b)  Lift the travel bans against Malek Adly andaampt all other human rights
defenders;

(c) Drop all charges against Malek Adly, releasen hand undertake an
investigation into the torture allegations.

Wewill answer these points below, under the following headings:

Q) Safeguards contained in national legidative to ensure the security and
independence of lawyers and their ability to exercise their right to carry
out their professional activities;

(i)  Measurestaken in the case of Malek Adly;
(i)  Allegationsthat Malek Adly was subjected to torture and ill-tr eatment;
(iv)  Concerning the dropping of chargesagainst Malek Adly and hisrelease.

l. Safeguards contained in national legidative to ensure the security and
independence of lawyers and their ability to exercise their right to carry out their
professional activities

On this subject we would point out that Egypti@gislation enjoins respect for
citizens’ right to freedom, just as it supports théependence of lawyers and the free and
autonomous exercise of their activities. This apphoarises from the obligations of Egypt
under the international treaties it has ratifiedyhich those rights and those freedoms are
enshrined. They include:

(@)  Universal Declaration of Human Rights;
(b) International Covenant on Civil and Politidghts;
(c) International Covenant on Economic, Social @uttural Rights.

These rights are set out in detail in article $4he Constitution of Egypt, which
states: “Persons whose freedom has been restratddythers, have the right of recourse to
the judiciary. Judgment must be rendered withinekvof such recourse, otherwise the
petitioner shall be immediately released. The I&allsregulate preventive detention, its
duration and causes, and which cases are eligibledimpensation. The State shall award
compensation for preventative detention or for aighment that has been implemented
pursuant to a sentence that has been definitiwedytorned.”

Persons deprived of liberty are to be informedeatly of the reasons for their
detention and must be provided with written infotima about their rights. They may
immediately contact their relatives and a lawyed anust appear before the investigating
authorities within 24 hours of the time they wespived of liberty. Interrogation may not
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begin if a lawyer is not present and, if a persoesdnot have a lawyer, one shall be
provided. Persons with disabilities shall be githa assistance they need, in accordance
with the law. Furthermore, “persons whose freed@s been restricted, and others, have
the right of recourse to the judiciary. Judgmentstrhe rendered within a week of such
recourse, otherwise the petitioner shall be imntetliareleased. The law shall regulate
preventive detention, its duration and causesvdrdh cases are eligible for compensation.
The State shall award compensation for preventat&tention or for a punishment that has
been implemented pursuant to a sentence that lesisdedinitively overturned. In all cases,
accused persons may be tried for offences thatcatimprisonment only in the presence of
an authorized or appointed lawyer.”

According to article 55 of the Constitution: “Pens who are arrested or detained, or
who have had their freedom restricted, shall batéek in a manner that preserves their
dignity. They may not be subjected to torture,nmdiation or coercion, or to any physical
or mental abuse, and they may be confined or dedaimly in places designated for that
purpose and which meet due humanitarian and hetdtidards. The State shall undertake
to provide appropriate facilities for persons wdikabilities.

“Any violation of the aforementioned provisions ian offence the
perpetrators of which shall be liable to punishnierg#ccordance with the law.

“Accused persons have the right to remain silémty statement shown to
have been made by a detainee under any of thetmreldescribed above, or the
threat of such, shall be considered null and void.”

Article 99 of the Constitution provides: “Any as$iaon personal freedoms, on the
sanctity of citizens’ private lives, or on othemgeal rights and freedoms guaranteed under
the Constitution and the law, is an offence nofextito any statute of limitations for either
criminal or civil proceedings. Injured parties nfdg a criminal suit directly, and the State
guarantees fair compensation for persons whosésrigéive been violated. The National
Council for Human Rights shall inform the State $&mution Office of any violation of
these rights, and may enter into a civil lawsuittloa side of the injured party at the latter’s
request. All this shall take place in accordandh wie law.”

Thus, the Constitution provides a firm foundatfon legislation that aims to ensure
that the State protects personal freedoms and aweodhpensation for preventative
detention or for a punishment that has been imph@tepursuant to a sentence that has
been definitively overturned. Under the Constitnfidhe State must also compensate
persons whose constitutionally and legally guaedhtéreedoms and rights have been
violated. In fact, article 95 states: “Penalties amposed on individuals. There may be no
offence and no penalty save as prescribed by lagd/na penalty may be imposed save by a
court ruling. Penalties may only be imposed foicarst perpetrated subsequent to the date
on which a law enters into force.” Under article &6the Constitution: “Accused persons
are innocent until proven guilty in a fair and legrgal in which they are guaranteed the
right of defence.”

Moreover, Egyptian legislators have been at painsonserve individual rights,
protecting and regulating them in such a way agptmwld the public interest while ensuring
that rights are not violated, and taking accounhwian dignity as the foundation for all
rights and freedoms. Criminal legislation acts asstraint on the exercise of authority and
a mechanism that people can use to prevent thartiyga exercise of power. This is set
forth in detail in articles 34, 35, 36, 39, 39 @),and 41 of the Code of Criminal Procedure.
At the same time, in accordance with article 4thefCode of Criminal Procedure (Act No.
150 of 1950), persons who have been deprived af liberty must be treated in a manner
that preserves their dignity and any form of boditynental abuse is prohibited.

Legislators’ efforts to defend rights have notpgted there. They have also acted to
provide legal protection for the rights of persamsletention, allowing them to submit oral
or written complaints to prison officials and olitig the latter to pass that information on
to the relevant judicial authorities. Legislatoes/é also granted the relatives of detainees,
and others, the right to submit complaints on ths#half, for example, concerning
detention in a place not designated for that pleposon any other matter. This is set forth
in article 43 of the Code of Criminal Procedure.
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Under articles 14, 15 and 16 of Prisons Act N 891956, persons in preventive
detention are to be held separately from conviptézbners, they wear different clothes and
may order in meals from outside the place of deanturthermore, they may contact and
meet with their relatives once a week, while lavgyeray meet with their clients, having
first obtained permission from the competent jugiaiuthorities.

Under the provisions of article 39 of the same, Adetrsons deprived of liberty may
contact and meet with their lawyers in private, ihg\Virst obtained permission from the
competent judicial authorities.

Legislators have also taken steps to educateperdeprived of their liberty and
have made provision for the Minister of the Interto cooperate with the Minister of
Education to develop a curriculum for men and wonaanset forth in articles 28 and 29 of
the Prisons Act. Other legislative measures to pterthe education of persons deprived of
liberty include creating prison libraries with baolon religious, scientific and ethical
subjects and allowing persons deprived of libestpttder their own books, newspapers and
magazines, pursuant to article 30 of the Act. A& f#ame time, under article 31, prison
authorities are obliged to encourage and facilitateess to education for prisoners who
may wish to continue their studies, and to alloantito sit exams.

Legislators have also catered for the right tdthe# persons deprived of liberty. In
fact, under article 33 of the above-mentioned Aditprisons and penitentiaries must have
one or more doctors — one of whom must be residemtho are responsible for prisoners’
health.

Thus, the Constitution and the domestic law of Egypt contain provisions to
ensur e that the safeguards afforded to persons deprived of liberty are duly respected
and that those persons are able to appear before an independent judiciary. Legidators
admit no exceptions to those safeguards save those stipulated under antiterrorism
laws and emer gency legidation, that are applicable to all citizens.

Legidators have granted lawyers further rights and safeguards, in addition to
those detailed above. In that regard, article 198 of the 2014 Constitution states:

“The legal profession is a free profession tharks with the judiciary to
ensure justice, the rule of law and the right diedee. The profession is practised
independently by lawyers, including those working fprivate companies and those
in the public sector. When exercising the rightemduct a defence before the courts,
and in their dealings with the investigating auities, all lawyers enjoy legal
guarantees and protection. Except in cases of adferdiscovered in flagrante,
lawyers may not be arrested or detained while ésiagctheir right of defence. All
these provisions are set forth in law.”

According to article 49 of Act No. 17 of 1983, wtating the exercise of the legal
profession, as amended, “lawyers have the righettreated by the courts and other bodies
before which they appear with the respect duedw irofession.

“In an exception to the rules of procedure retfjop hearings and the
offences that may take place therein, as set forthe Judicial Review Act and the
Code of Criminal Procedure, if while attending atieg to practise their profession,
or by cause thereof, lawyers breach the rules eégrure or commit any other act
for which they may be held professionally or criallg liable, the president of the
court shall order that the incident be noted in tbeord and referred to the State
Prosecution Office, and the local office of the Bessociation shall be informed
thereof.”

Article 50 of the same Act states as follows:

“Lawyers may not be arrested or held in preventietention for any of the
offences set forth in the preceding article or doy slander, insult or denigration
arising from any spoken or written statement they mmake during or by cause of
the practice of their professional activities, asferth in this Act. In such a case, a
record of the incident shall be made and refercethé State Prosecution Office,
with a copy sent to the council of the Bar Assdoiat The President of the Bar
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Association may institute proceedings if the actdrthe lawyers involved amounts
to an offence punishable under the Criminal Codeefer them to the council of the
Bar Association if their action merely involves meéch of rules of procedure or of
professional conduct. Trials in such a case steahdid in camera.

“Neither the judge nor any members of the judibench before whom the
act in question took place may participate in tkengination of the case.”

According to article 51 of the Act:

“Lawyers may not be interrogated or have thefice$ searched except by a
member of the State Prosecution Office.

“The State Prosecution Office is required, witldin appropriate time, to
inform the council of the Bar Association or thedbcouncil of the Bar Association
before investigating any complaint against lawydirshe lawyers in question are
accused of an offence related to their work, thesident of the Bar Association or
its local office may attend the interrogation, eitin person or through a delegate.

“The council of the Bar Association or the loceabuncil of the Bar
Association may request a copy of the interrogatémord free of charge.”

According to article 54 of the Act:

“Anyone who, using signs, words or threats, &daar insults lawyers during
the course of their professional activities, or t@ason thereof, shall face the
penalties set down in the law for persons who cdmani offence against court
officials.”

According to article 55 of the Act:

“Lawyers’ offices may not be sequestrated, noy tha contents thereof used
in the exercise of their profession.”

It isclear from the aboverulesthat the State accords particular careto lawyers
and human rights defender s by granting them rights and safeguards that enable them
to carry out their dutiesfreely and impartially, and without fear or legal pursuit.

. M easurestaken in the case of Malek Adly

Malek Mostafa Adly and others were charged in ddse1064 of 2015 (Cairo) with
holding a demonstration in front of the Bar Asstioia and the Office of the Supreme
Judiciary on 1 March 2015. He was also chargedimection with case No. 4613 of 2016
(Shubra al-Khaima) for inciting a demonstrationdiving disorderly conduct timed to
coincide with celebrations marking Sinai Liberatiday, on 25 April 2016. He has recently
been released. The travel ban was imposed by @ldidier.

1. Allegationsthat Malek Adly was subjected to torture and ill-tr eatment

Legislators in Egypt have given great importar@edmbating torture and all forms
of degrading or inhuman treatment and have surrediritie issue not just with legal
guarantees but also with constitutional safeguddgpt was quick to address this question
by signing the Convention against Torture and OtBewel, Inhuman or Degrading
Treatment or Punishment under Presidential DeceelBd of 1986. The Convention thus
became part of applicable domestic legislation, tired State is bound by the provisions
thereof as both the Constitution and the law contdéar provisions to punish anyone
responsible for perpetrating such acts.

* Articles 51, 52, 55 and 60 of the Constitutionestidat: dignity is the uninfringeable
right of all human beings; torture in all its fornsan offence not subject to the
statute of limitations; persons who are arrestedatained, or who have had their
freedom restricted, are to be treated in a manramreserves their dignity and may
not be subjected to torture, intimidation or coencior to any physical or mental
abuse, and they may be confined or detained onlglaces designated for that
purpose and which meet due humanitarian and he#dthdards; and the human
body is inviolable and any assault, defilement autilation thereof is a crime
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punishable by law. All the authorities of the State bound by those provisions and
may not violate them.

The Code of Criminal Procedure also acts as a legaier protecting rights and
freedoms against possible violations, and crimipadceedings arising from the
following offences do not elapse with the passafi¢gine: offences that violate
personal freedoms and bodily integrity, under Bsicl17, 126, 127, 282, 309 bis
and 309 bis (a), and the offences detailed undetid®el of Chapter Il of Book Il of

the Criminal Code.

The Criminal Code designates as crimes all actortdire that may be perpetrated
by public officials. The relevant provisions arentained in articles 126, 127, 129,
280, 281 and 282 of Chapter VI of the Criminal Coeletitled “Coercion and ill-
treatment by public officials against individualgirticle 126 of the Criminal Code
forbids inflicting torture on accused persons tocéothem to confess. At the same
time, article 127 contains provision to punish peilolfficials and persons entrusted
with public service who either order, or themselirdct, a penalty which is more
severe than that imposed by law upon a convicteslope or which is not imposed
by law.

It is important to note that the State Prosecutiiffice investigates all reports it
receives of torture and use of force and applieshel procedures involved in any
criminal investigation; i.e., as soon as a complanreceived and its validity
verified, a member of the Office will examine thergse (in the case of a death) or
the injuries of the person alleging to have suffeterture or ill-treatment. The
official will likewise visit the scene of the ina@dt and seize all the instruments
alleged to have been used to commit the offenceeMe@r, the corpse (in the case
of a death) or the person who suffered torture willergo a forensic medical
examination to determine the nature of any injyries date they were inflicted and
the instruments used. At the same time, witness#setincident and supervisors of
the place of detention will be questioned, all evice linked to the offence will be
gathered and the person or persons responsiblenftating the injuries will be
interrogated and their statements compared witbetlod the victim and witnesses as
well as with any other evidence they may emerger@s may then be formulated
and the case file dealt with, depending upon thearne of the investigation, either
by referral for trial or by suspending the caserfasons set forth in the law. The
victim may complain and lodge an appeal againsecisibn to suspend, and that
complaint is examined by the technical office ¢f State Prosecutor.

On the basis of that information, there can be oobtl that the State Prosecution
Office, as part of the judiciary in Egypt, worksgootect human rights on the basis
of the Constitution and the law. It is, therefoneg of the main judicial safeguards
against human rights abuses, which are prohibitegtriationally and criminalized
under national law, as it works to uncover therthdy take place and to prosecute
the perpetrators in accordance with the law and thié international obligations of
Egypt in that regard.

The Arab Republic of Egypt has a legislative systeith well-defined procedures
for combating torture and punishing perpetratotse Authorities of the State, first
among them the State Prosecution Office, investigath offences with a view to
discovering the perpetrators, sending them for ic@intrial and ensuring that they
receive a punishment that will act as a deterr@nbthers. Thus, any crimes that do
take place are individual cases, and all the dffioé State make every effort to
pursue and punish perpetrators. In fact, legal rotedural measures have been
taken against police officers in cases of torturd the use of force. Between 2011
and 2015, more than 29 officers were brought tbdesand faced criminal trial, and
some of them were sentenced to terms of imprisohmen

No torture or ill-treatment was proven to have been used against Malek Adly,
ethere any reportsto that effect, meaning that what was contained in the letter

was mer ely hear say, without basisor evidence.
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IV. Concerning the dropping of chargesagainst Malek Adly and hisrelease

The travel ban was issued by the competent judiaighorities, which are
independent and admit no interference in theirvigs. In fact, any interference in the
administration of justice is an offence and, theref no objection may be raised in that
regard.

According to article 184 of the Constitution, “Thaliciary is independent. Judicial
authority is vested in courts of various types dedrees, which issue their judgments in
accordance with the law. The powers of the judicare defined by law and interference in
the administration of justice is an offence notjsabto the statute of limitations.”

Under Article 186 of the Constitution, “Judges ar@ependent and they may not be
dismissed. They are subject to no authority othan that of the law.”

The Supreme Constitutional Court has, in successiings, embraced the principle
of the separation of powers, which is a way to emsaspect for the law and the correct
application of justice. It has established that jtigiciary, as one of the pillars of official
State authority, has comprehensive powers of aylersiver the work of the executive and
over any violations that may be committed, eithgritdividuals or leadership, in their
application of the law, be it in personal behaviouiin misuse of the powers with which
they are invested, such as through undertakingermgl or consenting to unlawful
detention.

Criminal trials in Egypt are held in accordancahwilue procedure and with the
global standards enshrined in international hunigimts law. The Constitution devotes an
entire section to the judiciary, detailing its rgatives when dealing with all forms of
conflicts and offences. The State Prosecution ©ffiself an integral part of the judiciary,
undertakes investigations and brings and uphoidsireal cases. The members of the State
Prosecution Office are impatrtial, independent amdtral, and they have the legal expertise
necessary to undertake investigations and refesopsrfor trial. The State Prosecution
Office is headed by the Public Prosecutor, whahissen by the Supreme Judicial Council
from among the deputies of the President of theriGafuCassation, presidents of courts of
appeal or assistant public prosecutors. The chivsiwvidual is then appointed by a decree
of the President of the Republic for a period afrfgears or until retirement, whichever
comes first, and may only serve in the office foederm during the course of their career.
Persons who are arrested or detained, or who hageheir freedom restricted, must be
treated in a manner that preserves their dignity aray not be subjected to torture,
intimidation or coercion, or to any physical or rta@rabuse, and they must be confined or
detained only in places designated for that pur@oskwhich meet due humanitarian and
health standards. Anyone violating those provisismal be liable to punishment under the
law, as was explained in detail in the first pdrthis memorandum.

Thus the executive, first and foremost the President of the Republic, may not
interfere in the course of justice or in cases that are till being considered by the
courts, and it isnot, therefore, possible to drop the charges against Malek Adly.

What is possible is to present the court heatiregcase with defence arguments and
requests. The court then has the right to exanfinset requests and to respond to them
even if, like the requests contained in this letthey are unfounded and have no legal
grounds.

On the basis of the foregoing, we may draw the following conclusions:

» Criminal trials in Egypt take place in accordandthwglobal standards enshrined in
international human rights law. In fact, under@etio3 of the Constitution, the State
must abide by its commitments under the internalitmman rights treaties ratified
by Egypt, which acquire force of law after they é&veen published in accordance
with due procedures.

» The subject of the judiciary is addressed in Sectibof Chapter V (articles 184 to
197) of the Constitution of Egypt, which providesr fthe independence of the
judiciary. It further states that judges and merabmrthe State Prosecution Office
are independent and subject to no authority otheen that of the law, that there may
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be no interference in their administration of jostiand that they may not be
dismissed. The Judicial Authority Act No. 46 of P9Tegulates all questions
pertaining to the appointment of judges and memloér¢he State Prosecution
Office, and their professional standing.

 All the proceedings taken by law enforcement ddfiiciagainst Malek Adly were in
compliance with the Constitution and the law, aS@eh in the course of this text.

* The cases in which Malek Adly is involved are dbiéifore the courts. He has the
right to appear before those courts to presenhaltlefence arguments and requests
he wishes, as well as evidence to back up hisatimgs.

On the basis of all the foregoing, it is eviddrdttthere is no truth to the information
contained in the letter and that all the measwaksrt were in line with the Constitution and
the law as well as with international standards.
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The Permanent Mission of the Arab Republic of Egypt to the United
Nations, World Trade Organization, and QOther International Organizations in
Geneva presents its compliments to the Office of the High Commissioner for
Human Rights (Special Procedures Branch); and with reference to the Joint Urgent
Appeal sent by the Special Rapporteur on the on the situation of human rights
defenders and the Special Rapporteur on the independence of judges and lawvers
and the Special Rapporteur on the torture and other cruel, inhumane or degrading
treatment or punishment (UA EGY 12/2016), concerning allegations rclated to Mr.
Malek Mostafa Adly Elgendy, has the honor to attach herewith the Egyptian
Government response to the aforementioned allegations, and looks forward that the
enclosed information be brought to thc attention of the mandate holders who
presented the aforementioned joint communication, and be duly reflected in the
relevant communications report to be submitted to the Human Rights Council.

The Permanent Mission of the Arab Republic of Egypt to the United Nations,
World Trade Organization, and Cther International Qrganizations in Geneva avails
itself of this opportunity to renew to the Office of the High Commissioner for Human
Rights (Special Procedures Branch), the assurances of its highest consideration.

.‘;‘

Office of the High Commissioner for Human Rights
(Special Procedures Branch)
Fax: +41-22 917 9008

FERMANENT MISSION OF THE ARAB REPUEBLIC OF EGYPT
TO THE UNTTED WATIONS & OTHER INTERWATIONAT. QORGANIZATIONS
49 AVENUE BLANC, 1202 - GENEVE
TEL: +41-22-731.6530 FAX: +41-22-738. 4415

mission.epypt@Eties.ituint
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