(Translated from Arabic)

1. We wish to emphasize at the outset that thes $ffakuwait is a pioneering State in
the region in terms of freedom of expression arteifreedoms, and the separation of
powers and their independence, including that efidiiciary.

2. We wish to state in this regard that the Repsri®ithout Borders organization
ranked the State of Kuwait among the region’s ttgteS in terms of freedom of opinion
and expression.

3. We also wish to highlight the respect shownHhey $tate of Kuwait for human rights
defenders at both the national and internationskllelt should be recalled in this
connection that Human Rights Watch found no ventherothan the State of Kuwait in
which to present its report on the region this yddre presentation was made in full
freedom and received extensive coverage by thé &mchforeign media.

4, It should be noted that the State of Kuwaitrie of the few States in the region with
an elected Parliament and free media, a fact thatodstrates the status of human rights
and the value attached to them in the State of Kuwa

5. Furthermore, the State of Kuwait has signed mantgrnational human rights
treaties and instruments and has therefore anamwlisig record in the region in terms of its
rate of accession.

6. It follows that the status of human dignity imetState of Kuwait is clear and

convincing. Article 29 of the Constitution stipwdatthat: “All people are equal in human
dignity.” Article 31 stipulates that: “No person ynde arrested, detained, searched,
compelled to reside in a specific location, or haigefreedom of residence or movement
restricted save in accordance with the provisidith@law. No person shall be subjected to
torture or degrading treatment.” In addition, ew#ry is accorded constitutional protection
under article 34, which stipulates that: “An acalperson is presumed to be innocent until
proven guilty in a trial in which the requisite gaatees for the exercise of the right to a
defence are secured.”

7. In light of the foregoing, article 184 of CrinainCode No. 16 of 1970 stipulates that:
“Any person who arrests, imprisons or detains agofherson under conditions or in
accordance with procedures other than those pbesthy law is punishable with a term of
imprisonment of up to 3 years and/or a fine of a5 Kuwaiti dinars (KD). If such
action is combined with physical torture or dediheats, the penalty shall be a term of
imprisonment of up to 7 years.”

8. We also reaffirm that article 34 of the Condtitn stipulates that: “An accused
person is presumed to be innocent until proventyuil a trial in which the requisite
guarantees for the exercise of the right to a aefeme secured.”

9. Given its firm belief in all kinds of freedom#he State of Kuwait has enshrined
them in its Constitution and promoted them in igislation. Thus, article 36 of the
Constitution stipulates that freedom of opiniorgisaranteed and that every person has the
right to express and disseminate his opinion oratlywriting or in any other manner, in
accordance with the conditions and procedures pbest by law. With a view to
guaranteeing this right, article 137 of the Crinhi@ode stipulates that: “It shall not be
deemed to constitute an offence of contempt oftaban opinion expressed by the accused
falls within the limits of fair criticism, in goodaith, of a court judgment from the
standpoint of its determination of the facts or thanner in which it applies the law
thereto.”

10.  The above review of the provisions of the Citutidn and the legislation in force in
the State of Kuwait provides clear and comprehensiformation in response to a number
of questions raised in your communication.
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11. We wish to emphasize that the judicial procegslibrought against Mr. Dashti are
unrelated to the defence of human rights. It dagsconstitute an offence in the State of
Kuwait to be a human rights defender, since Kuwaiti makes no reference whatsoever to
such an offence. Moreover, the legislation and @uastitution do not differentiate or
discriminate on grounds of origin, occupation areraln fact, article 29 of the Constitution
stipulates that: “All people are equal in humannityy and they are equal under the law in
terms of public rights and duties, without distinaton grounds of race, origin, language or
religion.”

12. It should be borne in mind that, if an indivédlknowingly commits an unlawful act
by, for example, jeopardizing natural security, poding anarchy or offending people’s
dignity, he cannot seek to justify such acts bynellag to be a human rights defender and,
as such, immune from legal proceedings brought hyingured party with a view to
restoring the latter to good standing or estabiighihe offender’s culpability.

13. It should be borne in mind that Mr. Dashti gejd all the legally guaranteed
safeguards provided for in the Kuwaiti Constitutiand legislation and in international
instruments, including the right to a fair trialadk levels of jurisdiction, the right to appoint
defence counsel, the right to be tried in publiwgd @ll the other rights to which accused
persons are entitled under Kuwaiti law.

14.  The information contained in your communicatisrbased on the assumption that
Mr. Dashti cannot be guaranteed a fair trial. Wehwib reaffirm in this connection that Mr.
Dashti's case is pending before the courts, antl ibaparty can pass judgment or cast
doubt on a matter that is before the courts, otlehge or interfere with a court ruling,
inasmuch as Mr. Dashti enjoys all legally guarathiteafeguards, including the right to be
tried in public, to appoint defence counsel, andafipeal up to the highest level of
jurisdiction.

15.  Mr. Dashti himself commended the impartiality tbe judiciary in the State of
Kuwait on more than one occasion. Article 79 of Nct. 17 of 1960 stipulates that: “The
accused and the aggrieved party may attend alingrelry investigatory procedures, and
they may each be accompanied by their legal corin8eficle 120 stipulates that: “A
person charged with a felony has the right to appaidefence counsel. If he fails to do so,
the court shall delegate a lawyer to perform theise. In all cases, a person accused of a
misdemeanour and any other litigant shall haveitite to appoint someone to accompany
him.”

16. We therefore wish to reaffirm that none of theasures taken against Mr. Dashti
breached any constitutional or legislative provisiand that the accused was guaranteed
legal safeguards at all levels of the criminal pextings.

17.  During the investigations and the public toélthe accused, all legally guaranteed
safeguards were observed, in accordance with aiemally recognized norms, so that the
accused could submit his defence and pleas. Yéetdeabroad on 3 March 2016 despite
being legally informed of the date of the courtisg to consider the charges against him.
The accused was entitled to lodge an appeal aghimgtvo judgments in absentia handed
down against him within a week. That period begiitker on the date of arrest or on the
date on which the judgment in absentia is declared.

18.  Your communication contains information of actagan character that raises
questions regarding the motives. It demonstrates tihe source of the information is
motivated by sectarianism that bears no relatignatiatsoever to the State of Kuwait, its
people and its laws, particularly the referenceht affiliation of certain members of the
Kuwaiti National Assembly. The classification of mieers according to their
denominational affiliation is entirely unacceptalighe State of Kuwait.

19. According to the information contained in yagommunication, Mr. Dashti is a
human rights defender. This raises a number of tiquess Is the term human rights
defender applicable to everyone who aspires tostaiis? Or should specific conditions be
met? Is a person who defends the policies andriees against humanity committed by
the Syrian Government against its people deemebet@ human rights defender? Mr.
Dashti is known to be a fierce defender of the ednmand human rights violations
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committed by the Syrian Government against thea®ypeople, crimes that have been
condemned by the Human Rights Council!! Human ggiefenders should not be driven
by their personal views but by the values and jplas contained in relevant conventions.
They should defend them even if they are not carednby them. This is what we
characterize as a human rights defender and not@mnwho talks about human rights
issues in one country on account of his personbiiqad beliefs, while ignoring human
rights issues in another country on account opbisonal beliefs and objectives!

20. Mr. Dashti’'s acts and statements are not ewssistent with the obligations set

forth in the Declaration on Human Rights Defendansich states that rights and freedoms
should be exercised in accordance with applicabtermational obligations, which are

determined by law for the purpose of securing raegamn and respect for the rights and
freedom of others and meeting the requirementsibligporder.

21.  According to the information contained in yaammunication, Mr. Dashti was the
Chair of the Human Rights Commission of the Natiohssembly. This is true, since he
won an election to the office, but he also lostedection. The matter is related to the
parliamentary Rules of Procedure and has no exalyspolitical dimensions.

22. In addition, according to the information conéa in your communication, Mr.
Dashti is currently living in self-imposed exile ife United Kingdom. We wish to
underscore that it was Mr. Dashti who wished tesdpand that there is nothing to prevent
him from entering the State of Kuwait. He can retwthenever he wishes. It should also be
noted that his self-imposed exile is not only ie thnited Kingdom but also in Syria and
Iran.

23.  With regard to the complaints filed against lhiynthe Kingdom of Saudi Arabia and
Bahrain, we wish to point out that the Constitutiohthe State of Kuwait guarantees
freedom of expression in several provisions, asthdo relevant domestic laws, which
incorporate all international treaties ratified accordance with article 70 of the
Constitution. In accordance with article 29 (2)tbé Universal Declaration of Human
Rights, in the exercise of his rights and freeddimsluding those enshrined in articles 19
and 20 of the Declaration) everyone shall be subpedy to such limitations as are
determined by law. In addition, pursuant to aricl® and 21 of the International Covenant
on Civil and Political Rights, which was ratified BAct No. 12 of 1996, the rights and
freedoms guaranteed by the two articles requireaicemeasures under the legislation on
freedom of expression to protect national secuitgt public order. Furthermore, article 20
of the Covenant prohibits any advocacy of natiormakist or religious hatred that
constitutes incitement to discrimination, hostiliby violence. A review of the criminal
legislation enquired about indicates that its fiestions are in line with the international
standards cited above, since all measures andctiests pertaining to the exercise of
freedom of expression are based on specific l@gislaconcerning the requirements of
national security and public order. Kuwaiti legigla also criminalizes incitement to
aggression and violence. It should be noted thatatbove-mentioned provisions of the
International Covenant are applicable to measungemboth civil and criminal law. The
charges levelled against Mr. Dashti include undeimgi of national security and they have
been brought before the national courts. Mr. Dastyicotted the court sitting and refrained
from requesting to benefit from litigation in anftbe cases.

24.  With regard to the remaining guarantees enstirin the Universal Declaration of

Human Rights and the International Covenant onlGind Political Rights, especially

articles 9, 10 and 14 of the Covenant, we wishigbllght, alongside articles 31, 32, 34 and
166 of the Constitution, the following articles:

* Article 71 of the Code of Criminal Procedure comieg the obligation to listen to
the statements of the accused concerning the clewrgked against him during the
investigation;

« Article 75 of the Code of Criminal Procedure comieg the right of the accused to
be present during the investigation;

* Article 116 of the Code of Criminal Procedure cangeg the right to request
compensation for an invalid charge;
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» Moreover, articles 120, 136, 155, 162, 163, 164, 160, 187, 199 and 200 of the
Code of Criminal Procedure and the provisions of Mo. 40 of 1972 concerning
appeals in cassation prescribe other safeguardsthfer accused during trial
proceedings, including the right to be accompabigd lawyer, the right to a public
trial, the right to be informed of and plead to tierge at the beginning of the trial,
the right to be confronted and fully acquaintednvétl the evidence in the case, the
right to hear witnesses for the defence, the rightross-examine witnesses for the
prosecution, the right to seek the assistance pémr, and the right to request a
review of the case by a higher court.

25.  All the safeguards listed above were respeatedwill be respected by the Kuwaiti
judiciary, consisting of the criminal courts ance tRublic Prosecution, in all the cases
concerning Mr. Dashti brought before it.

26.  With regard to the case brought by Kuwaiti owais against Mr. Dashti, we wish to
reaffirm that the right to litigate is guaranteest £veryone in the State of Kuwait. The
State is governed by the Constitution and the lagis in force. Any national or resident
who considers that he has been the victim of iigesir abuse is entitled to bring a lawsuit,
and the other party is entitled to seek reparaifidme is innocent. Mr. Dashti can also
present defence pleas in response to the comfidtby the Kuwaiti nationals, in line
with international treaties and the Kuwaiti Congiiin and legislation, especially with
respect to freedom of expression, and the couttguérantee adequate safeguards for his
defence. It should be emphasized that the filing ddwsuit against Mr. Dashti does not
amount to a conviction, inasmuch as the accusgdeisumed to be innocent until proven
guilty. Moreover, many court judgments have found Bashti to be innocent!

27. 1t should be noted that the utmost importascattached to national security, which
is referred to in the International Covenant onilGiwnd Political Rights, because of the
geographical location of the State of Kuwait. That&is surrounded by numerous threats
to national security, such as the fight againgstotegm, the fight against Islamic State in
Irag and the Levant (ISIL), the war in Syria, tharvin Yemen, the situation in Irag, and
attempts to ignite sectarian tensions. There i3 s situation in the Arab region, and the
geographical location of the State of Kuwait betwébke Islamic Republic of Iran, the
Kingdom of Saudi Arabia and the Republic of Irag &ll these circumstances have an
impact on national security in the State of Kuw#it utmost importance is attached to the
protection of national security and it is therefessential to implement legislation aimed at
protecting the national security of the State ofudit.

28. Statements, acts and incitement that jeoparttiee State’s security cannot be
deemed to fall within the definition of freedomeddpression, in accordance with articles 19
and 21 of the International Covenant on Civil amditRal Rights, which was ratified by
the State of Kuwait through Act No. 12 of 1996. tharmore, article 20 of the Covenant
prohibits any advocacy of national, racist or rieligs hatred.

29.  With regard to the information in your commuation regarding the revocation of
Mr. Dashti’s parliamentary immunity, we wish to @mdcore that parliamentary immunity
is granted to facilitate legislative activity andeosight. It is not granted for the purpose of
breaking the law and jeopardizing national secufity person can claim to be above the
law on the pretext that he enjoys immunity. Theoinfation presented in your
communication calls for serious scrutiny, sincedntains fallacies. We therefore wish to
make the following points:

1. Members of the Kuwaiti National Assembly repregie nation as a whole,
as stated in article 108 of the Kuwaiti Constitatiovhich stipulates that: “A
member of the Assembly represents the whole natiten.safeguards the public
interest and is not subject to any authority in tigcharge of his duties in the
Assembly or in its committees.”

2. Members enjoy immunity when the Assembly is @ssson. They are not
subjected to procedures of investigation, searctesg detention or any other
criminal procedure save in casesflafyrante delicto, as stipulated in article 111 of
the Constitution and article 20 of the Rules ofdedure of the National Assembly,
which stipulate that: “Except in cases #fgrante delicto, no measures of
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investigation, search, arrest, detention, or ammgmotriminal measure may be taken
against a member while the Assembly is in sessamwe with the authorization of

the Assembly. The Assembly shall be notified of arigninal measure taken during
its session in accordance with the foregoing piomisThe Assembly, at its first

meeting, shall always be notified of any such meagsaken against any of its

members while it was not in session. In all cadethie Assembly does not issue a
decision regarding a request for authorization iwitine month from the date of its
receipt, permission is deemed to have been gréanted.

3. The procedures for revoking a member’s immuaity legally regulated by
the following articles of the Rules of Procedurehs National Assembly:

(@) Article21:

An application for permission to revoke the mendbanmunity shall
be submitted to the Speaker of the Assembly bytmepetent minister or by
an individual who wishes to institute criminal peeclings. The minister’s
application shall be accompanied by papers corgithie case in respect of
which criminal proceedings are requested, and miévidual's application
shall be accompanied by a copy of the brief coningrthe suit to be brought
and the supporting documents. The Speaker of tiserAkly shall refer the
applications to the Committee on Legislative anddleéAffairs so that it may
be considered by the Committee and the Assembdyraatter of urgency.

(b)  Article22:

The Committee and the Assembly shall not condiderexistence or
non-existence of evidence in legal terms. It sirtely examine whether the
case is based on malicious grounds and is designedevent the member
from performing his duties in the Assembly. The émbly may institute
criminal proceedings on ascertaining that thabisthe case.

It should thus be noted that, pursuant to arti@e®the Rules of Procedure of the
Assembly, the Committee does not investigate tHestamce of the case or the
existence or non-existence of evidence. Its rolasists solely in ascertaining
whether or not the case is malicious. The artidé® alarifies the purpose of a
malicious case, namely a case intended to prellentnember from performing his
duties in the Assembly.

4. The Kuwaiti Constitution underscores the impoectof separation of powers.
Article 50 stipulates that: “The system of goveres based on the principle of
separation of powers, which function in cooperatidgth each other in accordance
with the provisions of the Constitution. None oésle powers may relinquish all or
part of its competence specified in this Constitufi It follows that the National
Assembly does not prosecute a member if it decidevoke his parliamentary
immunity.

5. The right of individuals and institutions toidiate is guaranteed by article
166 of the Constitution, which stipulates that: &Ttight to litigate is guaranteed to
all people. The law prescribes the necessary puwesdand circumstances for
exercising this right.” Mention should also be madehis context of article 34 of
the Constitution, which stipulates that: “An acaliggerson is presumed to be
innocent until proven guilty in a trial in which ghrequisite guarantees for the
exercise of the right to a defence are secured.ifflietion of physical or moral
injury on an accused person is prohibited.”

6. It may be concluded in light of the foregoin@itithe Kuwaiti Constitution
guarantees the right to litigate as an absolutedmuright that cannot be violated. No
one may rescind that right on any pretext. The RoleProcedure of the Kuwaiti
National Assembly regulate the procedure for briggh lawsuit against members of
the Assembly. It is unacceptable for any membénvtoke immunity to prevent the
exercise of this constitutionally guaranteed righfollows that the Constitution is
indivisible and that one article cannot be invokeithout taking the other articles
into account, thereby deviating from the purpostheflaw.
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7. No intentionally discriminatory acts were perpgtd against Mr. Dashti in
connection with the revocation of his parliamentemynunity. The following cases
of revocation have occurred since the fourteergislative session:

e Total number of applications for revocation of immty submitted by
members: 73;

» Number of applications that led to the revocatibmembers’ immunity: 36

» Number of cases in which the Assembly rejectediegtdns for revocation
of members’ immunity: 37;

» Number of applications for revocation of the immyrof Assembly Member
Abdulhameed Dashti: 24 out of a total of 73;

» Number of applications for revocation of the imnmyrof Assembly Member
Abdulhameed Dashti that were approved: 18 out of 24

» Number of applications for revocation of the immyraf Assembly Member
Abdulhameed Dashti that were rejected: 6 out of 24.

For greater clarity, see the following table:

Applications for revocation Approved by the
Member of immunity Assembly  Rejected by the Assembly
All members 73 36 37
Abdulhameed Dashti 24 18 6
8. It is clear from the foregoing that the Assemlagreed to revoke the

immunity of many members, including that of the & of the Kuwaiti National
Assembly, Mr. Marzouq al-Ghanim, in connection witltase brought against him.
As such action is thus not confined to Assembly MemAbdulhameed Dashti, it
cannot be contended that he was treated in an tuajudiscriminatory manner.
Moreover, the Assembly refused to revoke the immyuonif Mr. Abdulhameed
Dashti in other cases.

30. It should be noted that the revocation of imityudoes not mean that Mr. Dashti is
prohibited from expressing his views, since thdi®aent cannot deprive him of the right
to litigate, which is guaranteed by the Constitatidloreover, Mr. Dashti can defend
himself before the courts and he has commendejidiary on many occasions!

31. As reflected in the information, legislationdaprocedures outlined above and in
national legislation and the international treatieswhich it has acceded, the State of
Kuwait is committed to upholding human rights arglated principles. The Public

Prosecution in the State of Kuwait, given its cdefice in the humanitarian role of
international and civil society human rights orgaions and its commitment to comply
with the provisions of the national Constitutiondalegislation, as reflected in criminal

legislation and ratified international treaties,rvintly aspires to investigate any
notifications that it receives.

32.  The competent authorities in the State of Kuwas demonstrated above, reaffirm
that all the measures taken against Mr. Dashti wased on sound legal principles and
were taken in response to orders and under thensgsipa of the judiciary, which is
renowned for its impartiality and its protectiontbg rights of the accused with a view to
ensuring a fair trial. Furthermore, if an accuségkots to judgments in absentia, they may
be set aside so that the accused may be tried mace in his presence and submit
arguments in his defence. The court then revieeg#dse in light of the new testimony.

33. The State of Kuwait aspires to promote a hurigirts culture and, in particular, to
guarantee freedom of expression, in line with imitional treaties and the Constitution,
without undermining national security and publicder. There is nothing to prevent
anybody from performing legitimate acts with a legon human rights, within the limits
specified by international treaties, especially théernational Covenant on Civil and
Political Rights, and the limits laid down by lawith a view to safeguarding the rights of
others, security and stability, and without jeojizird) national security.
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United Nations

High Commissioner for Human Rights

Palais Wilson

52, rue des Paquis

1201 Geneva M 536/2016

----------------- Geneva, 18 November 2016

The Permanent Mission of the State of Kuwait to the United Nations Office in
Geneva presents its compliments to the Office of the United Nations High
Commissioner for Human Rights, and has the honor to refer to the letter addressed
by the Office of the High Commissioner for Human Rights ref. ALKWT 3/2016 dated 6
October 2016, and co-signed by the Special Rapporteur on the promotion and
protection of the right to freedom of opinion and expression Mr. David Kaye, and the
Special Rapporteur on the situation of human rights defenders Mr. Michel Frost,
requesting a number of information regarding Mr. Abdelhameed Dashti.

In this regard, we would like to submit you the following information:
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34. On the basis of the above-mentioned documented merits, clarifications and
information, we would like to inform you that the present note constitutes a
primary reply to the allegations that were put forward in your above-
mentioned letter.

We will submit any complementary replies in this regard within the indicated
deadline.

The Permanent Mission of the State of Kuwait to the United Nations Office in
Geneva avails itself of this opportunity to renew to the United Nations High
Commissioner for Human Rights, the assurances of its highest consideration.

1.G./n.o.
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