(Translated from Arabic)

Permanent Mission of the Sultanate of Oman
to the United Nations Office

and other international or ganizations

in Geneva

The Permanent Mission of the Sultanate of Oman to the United Nations @xfid
other international organizations in Geneva sends its greetings to the Offfe= dhited
Nations High Commissioner for Human Rights (OHCHR), Special Procediu@sneva.

With reference to OHCHR (Special Procedures) letter No. AL OMN 2/2016, dated
15 September 2016, containing the joint communication concerning HassarhahBése
Mission is pleased to be able to provide the following comments in that regardhe
authorities in the Sultanate of Oman.

Comments of the Sultanate of Oman regarding the joint communication from special
procedures mandate holders and special rapporteurs

Having received the above-referenced joint communication from mandaterdold
and special rapporteurs, we sought to deal with it constructively asoivén Oman,
although from the point of view of the Sultanate there were no gsdondts presentation.

The Sultanate of Oman is proud of its shining record in tefnec®mmunications,
and the number of cases that have been raised over the years may beaotimeithgers
of one hand. Some evidence of this is to be found in the cuwasat which seems to have
taxed a considerable number of mandate holders and special rapportéacs. We were
surprised to see so many different mandate holders involved imgla sawse, although all
are very welcome.

Oman wishes to express its concern at the unilateral interpretation of higinizs:
the one-sided point of view that then becomes the only way terstadd those rights and
to apply them on the ground, especially as regards articles 19 and 20luatiethational
Covenant on Civil and Political Rights.

Although Oman is not a party to the International Covenant on &l Political
Rights, the rights consecrated therein, particularly in articles 19 arate2@Jso enshrined
in the Basic Law of the State, and our delay in ratifying the Covemagtperhaps be
ascribed to our concern that those provisions and those rightsthenltie interpreted in a
way that goes beyond what is laid down in the text. This is whikésneountries hesitant
about acceding to treaties. In fact, what we are seeing is that the special @®cedu
mechanism, rather than encouraging and assisting States to promoteotset fuman
rights, as it should, is acting libellously and attempting to impose urilatencepts. This
has led to a split in how the two aforementioned articles are interpretédvidsthe
individuality of rights, and many States share our point of view thamahurights
sometimes have a collective form and that certain rights cannot be practisédueltiv
but only collectively.

The competent authorities in Oman have submitted comprehensive,deltzled
and documented comments to the four questions you raised, whicwily find attached
herewith.

In its understanding of article 19 of the International Covenant ahadig Political
Rights, Oman looks at the article in its entirety, including paragraplhigh identifies
certain exceptions, delineates the area in which freedom may be exercisagpiad
limits and constraints in the name of the public good. Accordingitdeat 9:

Restrictions may be imposed but they must only be such as arequtdoicby law
and are deemed necessary. The principle enshrined in article 19 (3), @ddshas follows,
is reflected in all laws and constitutionsThe exercise of the rights provided for in
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paragraph 2 of this article carries with it special duties and responsibltitieay therefore
be subject to certain restrictions, but these shall only be such as areegroyildw and are
necessary:

€)) For respect of the rights or reputations of others;

(b)  For the protection of national security or of public order,fguublic health
or morals”?

Moreover, article 19 of the Covenant is to be read in conjunction with &€iclend
the right to freedom of expression is offset by the right to freedbbelief, each being
distinct from the other.

In our view, the right to freedom of belief is not an individugiht as certain human
rights literature seeks to suggest. It is a right that can only be exerciaegraup bound
together by religious symbols and shared values. This is particularly sbewit Islam,
which has collective rites and unified symbols such as the ritual prayer ahdjjthEor
example, worshipers face Mecca during the prayer and travel to Mecaafoonp the
pilgrimage. They also perform their rites at the same time and soesetll together.
Likewise, the zakat involves money passing from one person tieanand therefore
cannot be considered as an individual action.

Projecting a unilateral vision of the right to freedom of belief as diridual right
is the cause of much misery in the world, including violence, extreraigl terrorism, and
perhaps recent events are due to an incorrect understanding of the fodeagimon and
expression, which has led to episodes of violence that have reaped inncibest \his is
a glaring example of how tensions, hatred and violence in the worlcedaeled.

Oman is eager to promote and protect human rights and its policiesree i
ensuring security and stability in the country and the surrogndigion. Oman believes
that this policy has enabled it to avoid the sufferings that haveteadflihe rest of the
region and to be a mediator for peace between parties through tolarahatialogue.
Preserving security and stability means preserving a basic right théiebase highly
valued in the region: the right to life, which is the fundamentditriggm which all other
rights stem but which is threatened by sectarian, religious and ethniictsor®man
further believes that the right to freedom of opinion in such &gbmust be exercised
responsibly and must not expose the country to any imminent danggssstrurity or
stability or infringe upon other rights; and it is convinced that intrudipgn beliefs and
loyalties while scorning religions is to open the door to divisiomefiat and encourage hate
and light the fuse of violent conflict. At the same time, we would likstate that, in the
case of Hassan al-Basham, no reference is made to any activity uedebtpakthat
individual in defence of human rights; rather, the focus is exclusivelyioirial, which
was a fair and legal trial for an action that is unlawful in Omani societydesignated as
an offence in a number of laws because it violates public peacerdedamd infringes
upon the rights of others and fundamental freedoms.

The Permanent Mission takes this opportunity to convey to the Office dfrilied
Nations High Commissioner for Human Rights (OHCHR), Special Proceduresarasss
of its highest consideration.

To: Office of the United Nations High Commissioner for Human Rights GER),
Special Procedures

» Working Group on Arbitrary Detention

» Special Rapporteur on the promotion and protection of the rightegddm of
opinion and expression

» Special Rapporteur on the situation of human rights defenders
» Special Rapporteur on freedom of religion or belief

Attachment: Reply of the Sultanate of Oman: 18 pages
[signed and stamped]
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Concerning thejoint communication from special procedures on the case of Hassan
al-Basham

Having read letter No. 10104/040688/43101/2016 of the Ministry Horeign
Affairs, dated 19 October 2016, and its attachments and having revibavedse file and
the documentation contained therein, | am pleased to be able to report the épllowin

l. Thefacts of the case

On a date prior to 16 September 2015, a number of offensivegupstared on the
Facebook page of the accused Hassan bin Mubarak bin Ismael al-Balushingpcludi
statements expressing blasphemy against the glory of God, disrespbet f@rson of the
Sultan and criticism of his rights and prerogatives, all of which are desigasteiminal
offences under articles 209 (1) and 126 of the Omani Crimina¢ Qddreover, using the
Internet to attack and slander others His Majesty the Sultan— is designated as an
offence under article 16 of the Cybercrime Act, while using the Interndisseminate
material liable to disturb public order is penalized under article 19 of the samka#ct.
enforcement officials approached the Office of the Public Prosecutor adlicprg the
necessary evidence, requested permission to arrest the suspect. An arrest weeran
issued on 17 September 2016 and, according to the case recordheippiguestioned on
20 September 2016, the suspect admitted that he had written the postsFacdtieok
page under the influence of alcohol. He also admitted that he had blaspheximsd thg
glory of God as a joke and a provocation of religious believers. Theunesataken were in
accordance with the law under articles 48, 49, 50, 80, 30, 32,B37wf the Code of
Criminal Procedure.

On 28 September 2015, the suspect was interrogated by the Office Pililie
Prosecutor and, and of his own free will, acknowledged that he htidnwertain phrases
on his Facebook page, including the following:

“Qabooss money is held by Dramsi. Curse yautWe welcome His Majesty to
Sohar, ... if he agrees to the people’s demands “l have heard that he still gives yellow
papers to young girls through Dramsi. | have heard that but | d&noev’. “He has an
Indian accountant who looks after his private goods and is licensed totsperetty cash,
but we are the children of shepherde$s&ie accused also admitted writing the following
phrase against the Supreme Beifg/hy does God hate dogs, pigs and Satan? Because
they vanquished Hifh And the following phrasesSince God cannot defend His own
house, the worse for you, believerdHe was shown images of those phrases on his
Facebook page and he acknowledged in writing that he had written and thested

On 1 October 2015, the accused was referred to the court of firstcestaSohar
for trial on the following charges:

1. Blaspheming publically against the glory of God. In fact, he attacked th
Supreme Being on social media sites with the pht&gby does God hate dogs,
pigs and Satan? Because they vanquished’ Hivhich is a crime under article 209
(1) of the Omani Criminal Code.

2. Disrespecting the person of the Sultan and criticizing his rights and
prerogatives. In fact, he wrote the following comments on his Twitter atctu
have heard that he still gives yellow papers to young girls througm®r | have
heard that but | do not knéwand“He has an Indian accountant who looks after his
private goods and is licensed to spend his petty cash, but we athilthren of
shepherdess&swhich is a crime under article 126 of the Omani Criminal Code.

3. Using the Internet to attack and slander others, which is designated as an
offence under article 16 of the Cybercrime Act and which the acaasathitted by
perpetrating the actions described in paragraph 2 above.

4, Using the Internet to disseminate material liable to disturb public order,
which is designated as an offence under article 16 of the Cybercrime Achéid w
the accused committed by perpetrating the actions described in paragraph 1 above.

It should be pointed out that, on 21 October 2015, the accused caedplaithe
director of the detention centre that he was suffering from a conditiore ghwbone and
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that he was in need of medication. The police contacted the brother ofctieedavho
brought in medicine from a pharmacy. On 22 October 2015, the accasezkamined by a
specialist at Sohar hospital and received the necessary medical care and, orettaysa
the Office of the Public Prosecutor asked the court to release him on b&8 Oantober
2015, the court ordered that the accused be released on his word amahetary bail
amounting to 500 Omani rials (RO). The accused deposited that sunaamtlly released
on the same day.

The trial began on 30 November 2015 in the presence of the accudeid Evdyer,
who attended all the public sessions during which the case was examhey responded
to the charges and were able to exercise their defence. On 8 February 208& §yresence
of the accused, the court found him guilty of the following mégs: public blasphemy
against the glory of God, showing public disrespect for the persaheofSultan and
criticizing his rights and prerogatives, and using the Internet to dissemiaseial liable
to disturb public order and offend religious values. For the firshoffgthe court sentenced
him to a term of imprisonment of 3 years and payment aiedi RO 500; for the second
offence to a term of imprisonment of 3 years and paymenfinéaf RO 500; and for the
third offence to a term of imprisonment of 1 year and paynieatfime of RO 1,000. The
sentences were to be served concurrently. Finally, the court orderedettetctised be
released on bail of RO 500, pending appeal.

Dissatisfied, the accused appealed against the sentence before the cquetbbiap
Sohar, which issued its verdict on 12 June 2016. In the presetice a¢cused, the court
ruled to accept the appeal in its form and on its merits, to annuhtheffRO 500 imposed
on him for the second offence and to uphold the rest of the sentémceourt also ordered
the accused to pay costs.

The judgment thus became enforceable and the accused began kisrgegtence
from the date it was issued 12 June 2016— in the central prison of Samail.

On 20 July 2016, at the court of appeal of Sohar, the accused ladgagpeal
before the Supreme Court, registered with under No. 183/2016. Then8ugourt has not
yet issued its ruling.

I[I.  Thelegal basis of the case under the Universal Declaration of Human Rights,
the International Covenant on Civil and Political Rights, the Basic Law of the State,
the Omani Criminal Code and the Cybercrime Act

Introduction

The accused confirmed during his trial that he is a Muslim and rgeeke
proclamation of his Islamic faith, thereby obviating the need to gdhetssue of freedom
of religion. We will, therefore, limit ourselves here to considering the balagivecen his
right to express his opinions and the limits imposed on freed@xpoession for the public
good.

(1) Univer sal Declaration of Human Rights

« Article 9 of the Declaration state$No one shall be subjected to arbitrary arrest,
detention or exil& Applying that principle to the case in question, we see that the
competent authorities investigated an offence in accordance with their prezegati
under article 30 of the Code of Criminal Procedure. They requestedicalj
warrant from the Office of the Public Prosecutor pursuant to article #&dfode
and a warrant was duly issued in which the reasons for the aesstewplained.
This effectively disproves any allegation that the arrest was arbitrary.

« Article 10 of the Declaration read4Everyone is entitled in full equality to a fair and
public hearing by an independent and impartial tribunal, in the determirdtioa
rights and obligations and of any criminal charge against’Hansidering the facts
in the current case in that light, we find that the accused was tried beafataral
judge with competence over all criminal cases arising in the jurisdictiahich he
resides. There was no special court and no special proceedings and the aasused w
given full legal safeguards. He was able to respond to the charges againgt hi
exercise his right of defence and to call on the assistance of his lawyaraHigas
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public and the sentence was read out publically. Furthermore, he exeisisiggthth
to appeal to the Supreme Court.

» Article 11 of the Declaration states as follows:

“(2) Everyone charged with a penal offence has the right to be prdgnnocent
until proved guilty according to law in a public trial at which he had hll the
guarantees necessary for his defence.

“(2) No one shall be held guilty of any penal offence on accouanyfact or
omission which did not constitute a penal offence, under nationalesnational law,

at the time when it was committed. Nor shall a heavier penalty be imposeth¢han

one that was applicable at the time the penal offence was comimiggalying that to

the current case, we may see that the accused was treated as innocent until proven
guilty in a public trial during which he enjoyed all legal safeguards aasl able to

defend himself, and he was convicted for an action which was desigisatedrime

under domestic law (articles 209 (1) and 126 of the Omani CrirGiodé and article

19 of the Cybercrime Act).

« Article 19 of the Declaration states as followi&veryone has the right to freedom of
opinion and expression; this right includes freedom to hold opiniitisout
interference and to seek, receive and impart information and ideagtthamy
media and regardless of frontiérslowever, it is well known that, while the right to
embrace opinions is absolute, the right to express opinions isctubj certain
limitations. In fact article 10 of the European Convention on Humantfkggates:

“(1) Everyone has the right to freedom of expression. This right Bitlude
freedom to hold opinions and to receive and impart information and vaddasut
interference by public authority and regardless of frontiers. This Arieddl not
prevent States from requiring the licensing of broadcasting, televisi@nema
enterprises.

“(2) The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for teggntion

of disorder or crime, for the protection of health or morals, foptbéction of the
reputation or rights of others, for preventing the disclosure ofrirdtion received

in confidence, or for maintaining the authority and impatrtiality of jtidiciary.”

This shows that the right to freedom of expression is a conditimtahn absolute
right. In fact, in the current case, the right of the accused to embraéengpivas

not censured in any way; what was penalized was his expressiasefapinions in

a manner that was both harmful and against the law, which guardshifeipterest

and confers special protection upon national symbols, such as His Mdjesty t
Sultan and the religious beliefs professed by citizens. In fact, national legal
protection against the offence of blasphemy is a way of safeguardingutiiic
interest by preserving the natigrintellectual, social and political fabric, yet without
affecting the right to criticize, question ideas or disagree with others &heut
interpretation of religious texts. Proof of this lies in the fact that lliMie schools

are respected and well-established in the Sultanate of Oman. Disagreemésa may
expressed in academic books and discussions, in appropriate formsirzgtawful
means. Such protection is not discriminatory and religion may bésatdreely in

the Sultanate of Oman.

(2) International Covenant on Civil and Political Rights

It is clear from the foregoing that the accused was able to enjoy aigtite
stipulated under article 9 (1) to (4) of the Covenant, as well as under ati¢lg, 1
(2 @) and (3). He was, in fact, treated humanely and he himself maalkgations
to the contrary, during either the investigation or the trial. Moreoeewds held in
a detention centre separately from convicted prisoners. In Oman, the praitepal
which sentences are served, and where this individual is currently iratad;eis
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the central prison of Samail, which has a rehabilitation and reform progrémnme
detainees.

The criminal sanctions that Hassan al-Basham is facing arise fromdhe f
that he perpetrated actions designated as offences under current domestic law:
blasphemy against the glory of God, disrespect for the persoredbuhtian and
criticism of his rights and prerogatives, and using the Internet to disatemi
material liable to disturb public order. None of the phrases that he employdthand
gave rise to the charges against him could be construed as demands for the
promotion of human rights. Due legal process was followed ler@fore it cannot
be claimed that he is being detained arbitrarily. The acts he committed are
sanctioned in order to preserve public order and the rights of othkish the
Covenant itself stipulates as a justification for restricting the right to dreeaf
expression, as per article 13 (3) which is the same as article 19 (3).

According to article 18 (3) of the International Covenant on Civil and
Political Rights of 1966;freedom to manifest ore religion or beliefs may be
subject only to such limitations as are prescribed by law and are nedespesiect
public safety, order, health, or morals or the fundamental rightfraadoms of
other$. Article 22 (2) of the Covenant statédlo restrictions may be placed on the
exercise of this right other than those which are prescribed by law and areich
necessary in a democratic society in the interests of national securityliorgadity,
public order, the protection of public health or morals or the protectioreafghts
and freedoms of othefsln that context, it should be noted that His Majesty Sultan
Qaboos Bin Said, may God preserve him, has Sgids never confiscate ideaand
has reaffirmed the principle of guaranteed freedom of expression.

Article 29 of the Basic Law of the State providéBreedom of opinion and
the expression thereof through speech, writing and other meguaranteed within
the limits of the law’

Those inviolable legal limits are clearly set down in other texts. Fongea article
19 of the Cybercrime Act states as follow&nyone using the Internet or other apparatus
of information technology such as mobile phones fitted with camei@slén to violate the
sanctity of the private or family lives of individuals by taking pietior disseminating
information or audio or video recordings, even if that data is accarate insult or slander
others, shall be sentenced to a term of imprisonment of betwapd 2 years and/or to a
fine of between RO 1,000 and RO 5,000.

Thus, on the basis of articles 18 and 22 of the International Covengiviband
Political Rights, as laid out above, and of article 8 of the European Gamvem Human
Rights, it is clear that freedoms are restricted and subject to certain contditensure that
they do not harm the public interest, national security or public ordexdémes, then, are
conditional and not absolute; i.e., they cease when they touch upon ttenfseef others
or the interests of society, or when they conflict with the religious bediedther people.

(3) BasicLaw of the State

The Basic Law of the State underscores the importance of respecting all
fundamental human rights in a manner consistent with the Universal &emaof Human
Rights and the International Covenant on Civil and Political Rights. Theiheudes the
following provisions:

« Article 17, which states*All citizens are equal before the law and share the same
public rights and duties.

« Article 18, which statestPersonal freedom is guaranteed under the law. No one
shall be arrested, searched, detained or imprisoned, or have theiofptas&lence
restricted, except according to |&w.

« Article 19, which states‘No one shall be detained or imprisoned except in places
designated for such purposes under prison legislation, which shalléngtadision
for health and social care.
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« Article 20, which states‘No one shall be subjected to physical or mental torture,
inducement or degrading treatment. Persons who perpetrate such actbeshall
punished under the law just as any statement or confession sholave been
obtained by use of torture, inducement or demeaning treatmeng tréat thereof,
shall be deemed void.

« Article 21, which states:There shall be no crime and no penalty except according
to law. There shall be no punishment save for actions committed sehseégquhe
enactment of a law in which such actions are defined. Punishmenbésitaposed
on individuals?

« Article 22, which states:Accused persons are innocent until proven guilty in a legal
trial in which essential safeguards to exercise the right of defence in acmwisn
the law are guaranteed. Accused persons may not be subjected to baaddptal
abuse:

« Article 23, which states“Accused persons have the right to appoint a qualified
individual to defend them during the trial. The law ... shall ensure that persons
without financial means shall receive support to seek judicial redresdedead
their rights”

« Article 28, which statesiThe freedom to practise religious rites according to
recognized customs shall be protected, provided it does not violate publicoorder
offend morals:

« Article 29, which states‘Freedom of opinion and the expression thereof through
speech, writing and other means is guaranteed within the limite tiw’

« Article 40, which states*All residents of the Sultanate of Oman are required to
respect the Basic Law of the State and the laws and orders issued fyblice
authorities, to observe public order and to respect public mbdrals.

» Chapter 6 of the Basic Law of the State focuses on the judiciary and includes the
following provisions:

+ Article 59, which statesiGovernance in the State shall be founded upon the rule of
law. The honour, conscience and impartiality of judges are a guarantghtsfand
freedoms:

« Article 60, which states:The judiciary shall be independent. The various types and
levels of courts exercise this authority and deliver judgments in accerdéth the
law.”

« Article 61, which states‘Judges are subject to no authority other than that of the
law and they may not be dismissed except in circumstances specified. INol@ne
may interfere in lawsuits or in the administration of justice and #uehference
shall be considered a crime punishable by’taw.

The Charter of the United Nations enshrines a number of principles upoin tlve
Organization is founded, one of them being the principle of non-éméerfe in the internal
affairs of Member States. Article 2 (7) of the Charter, in fact, stéksthing contained in
the present Charter shall authorize the United Nations to intervene in matters which are
essentially within the domestic jurisdiction of any State or shall require the &teni
submit such matters to settlement under the present Charter; but this prinaipleosh
prejudice the application of enforcement measures under Chaptel M. helps to ensure
that the national sovereignty of Member States is respected. It is onenodshémportant
restrictions the Charter imposes on Members, prohibiting them fromenteyfin matters
that fall within the domestic jurisdiction of other States; for example, thetitaional
system, military service, diplomatic relations or the work of the judicon-interference
is vital for national sovereignty, which is a cornerstone of interndtireiations. The
principle of non-interference is a customary principle, as the Internattmat of Justice
found in the case of Nicaragua in 1986 and thus, as it appears in ttier ©fidihe Unitel
Nations, it is a generally applicable to Member and non-Member States of théz@tigan
There is an exception to the principle of non-interference as the Security Qoagdiake
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the measures its sees fit without being bound by the principle if it bsltbat global peace
is threatened.

In closing, we would like to make it clear that Oman, being a deatio@ountry, is
governed by justice, consultation and equality, as stated in articlth® Bhsic Law of the
State. The case of Hassan al-Basham was dealt with purely as a criminal maltizd that
relation to freedom of religion. In fact, speaking before the courta¢chased proclaimed
his religion as Islam and there was, therefore, no reason at any stagepabceedings to
enter into the question of the lawful exercise of the right to freesforeligion and belief,
as was mentioned in the joint communication. As regards his right to fregfdgmmion, a
number of international instruments have established that that riglgstiscted if it
conflicts with the preservation of public order or the rights of othierexpressing his
opinions, the accused transgressed to the point of committing a crimieatefunder
domestic law, an error that he himself acknowledged during Hestigation and the trial.
The fact that he justified his actions by stating that he perpetrated themuntée the
influence of alcohol would, if proven, have obliged the court tdgbuhim more severely
because he, a Muslim, would have been in that condition of his daine because of its
harmful effects upon society and the State. This is set forth intdredgation record of the
Office of the Public Prosecutor.

We believe that domestic legislation, when it designates blasphemy against the glory
of God as a crime, remains in line with international standards such Balbla¢ Plan of
Action on the prohibition of advocacy of national, racial or religiouseldatinat constitutes
incitement to discrimination, hostility or violence, which is mentionethéattachment to
the joint communication. Proof of this lies in the fact that Omani law admoitstructive
intellectual criticism, differences of opinion and pluralism, when expresseppiropriate
forms and for lawful ends. Moreover, the law grants equakption to different religions,
while adherence to a particular religion, belief or opinion is not regulated mnati
legislation, but merely how those things are expressed.

The claim that blasphemy laws are counterproductive is, no doubt, applicable to
harmful and discriminatory legislation or to misguided enforcement. Yetrddo regulate
this issue can lead to social disorder, open the way to sectarianismkeptugotry and
rend the fabric of the nation. This is something unacceptable to the i Gioeial
conscience and society has agreed to designate such actions as offatessjtzed above.
This is the model followed by all democratic countries, which restrict freedom of
expression in order to protect the greater good, one aspect of whidilicsquder; i.e., the
body of fundamental political, social and economic principles that underpintiaufzar
society in a given time and place. Since Islamic sharia is the principal sduleggstation
in Oman— in accordance with article 2 of the Basic Law of the St&tke religion of the
State is Islam and Islamic sharia is the basis for legislatienclearly one of the most
important facets of public order in the Sultanate is Islamic sharia, whicmdbadmit any
affront to the Almighty or attack against others. What, then if ttaelais directed against
the Sultan and the countsynational symbols?

7 Safar A.H. 1438
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