HRC/NONE/2015/136

(Translated from Russian)

Information from the Russian Federation in connection with an enquiry by the
United Nations Human Rights Council Special Rapporteur on the promotion and
protection of the right to freedom of opinion and expression, Mr. D. Kaye, and
the Special Rapporteur on the situation of human rights defenders, Mr. M. Forst,
concerning the criminal prosecution of Mr. K.I. Golava

1. In the period from March 2014 to 22 June 2014, Mr. K.I. Golava posted
materials aimed at inciting hatred or enmity and at the abasement of the human dignity
of an individual or group, on the grounds of ethnicity, race or origin, on his personal
page on the social network Vkontakte (http://vk.com/milkhengolava and
http://vk.com/golava).

On 23 April 2015, the Investigative Department for Samara province, a unit of
the Investigative Committee of the Russian Federation, instituted criminal proceedings
No. 201523522 against Mr. Golava on the basis of evidence of an offence under article
282, paragraph 1, of the Criminal Code of the Russian Federation, in the form of
“actions aimed at the incitement of hatred or enmity, or the abasement of the human
dignity of an individual or a group of individuals, on the basis of sex, race, ethnicity,
language, origin, attitude to religion or membership of a social group, if committed in
public or through the mass media or information and telecommunication networks,
including the Internet.”

On the basis of materials posted on Vkontakte by Mr. Golava, who is registered
under the pseudonyms “Konstantin Milkhen” and “Konstantin Golava”, a
psychological and linguistic analysis was conducted, which showed that these
materials contained the following linguistic and psychological elements:

1. Incitement to acts against a group identified as being “Russian citizens of
Russia” (including a call to use weapons, and specifically a machine gun);

2. Abasement of human dignity the basis of belonging to the group “Russian
citizens of Russia”, with such texts as: “You are accusing me of Russophobia”,
“Dedicated to the occupying rabble and fascists ...”, “Yesterday I watched as ...
chanting ‘Russiaaa’!”, “It’s inconceivable. People who received 200 roubles each ...”;

3. Incitement to enmity, hatred (conflict) against a group identified as being
“Russian citizens of Russia” with such texts as: “You are accusing me of
Russophobia”, “Dedicated to the barbarian occupiers and fascists ...”, “Yesterday I
watched as, chanting ‘Russiaaal!’...”, “It’s inconceivable. People who were given 200
roubles each ...”.

On the basis of a decision of 29 April 2015 by the Samara district court of
Samara city, the residence of the suspect, Mr. Golava, where he is registered, was
searched and a computer system unit, three laptops and an external hard drive were
seized.

On 13 May 2015, Mr. Golava was questioned as a suspect under article 51 of the
Constitution of the Russian Federation but refused to give testimony.

An analysis of the information found on the Internet, as well as an inspection of
the objects and documents seized, showed that Mr. Golava had posted statements
aimed at inciting hatred or enmity and at the abasement of the human dignity of a
group of persons on the basis of ethnicity, race or origin, at the addresses
http://vk.com/milkhengolava and http://vk.com/golava on the social network
Vkontakte.
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On 17 August 2015, on the basis of the evidenckecied, the investigator
decided to prosecute Mr. Golava under article 28tagraph 1, of the Criminal Code
of the Russian Federation. The investigation continues; the time assigned to it has
been extended to five months in accordance withestablished procedure, until 23
September 2015.

However, no charges have been brought againstGdtava, as he absconded
during the investigation. According to officialsofn the Central Internal Affairs
Department of Samara province, Mr. Golava has tb# territory of the Russian
Federation and is allegedly in Sweden.

No violations of criminal procedure law were ddtst at the time that criminal
proceedings were instituted or in the course ofittwestigations, including during the
search of Mr. Golava's place of residence in comptie with the relevant court
decision and his inclusion on the list of organiaas and persons known to have been
involved in extremist activities or terrorism, whicwas drawn up by the Federal
Financial Monitoring Service.

The criminal proceedings against Mr. Golava arsegbon specific illegal actions
on his part and are not linked to his public adtes, including human rights activities.

2. We are of the view that the measures taken agailr. Golava are in no way
contrary to article 19 of the International Covetham Civil and Political Rights,
mentioned by the special rapporteurs.

In accordance with article 19, paragraph, 3 of @wvenant, the exercise of the
rights provided for in paragraph 2 of this arti¢tée right to freedom of expression,
including freedom to seek, receive and impart infation and ideas of all kinds,
regardless of frontiers, either orally, in writingy in print, in the form of art, or
through any other media of his choice) carries with special duties and
responsibilities. It may therefore be subject totaim restrictions, but these shall only
be such as are provided by law and are necessary:

(a) For respect of the rights or reputationsthfers;

(b) For the protection of national security orpfblic order, or of public health
or morals.

3. In the Russian Federation, human and civil sgahd freedoms are recognized
and guaranteed in line with universally acceptedngples and standards of
international law and in accordance with the Cansion of the Russian Federation.

According to article 29 of the Constitution of tiRussian Federation, everyone
has the right freely to seek, receive, transfeadpice and impart information by any
legitimate means. No one may be compelled to exp@sto renounce his or her
thoughts and convictions. Everyone is guaranteedrijht to freedom of thought and
expression.

The Office of the Commissioner for Human Rightsswestablished with a view
to ensuring that the State protects civil rightsl &reedoms and that State bodies, local
administrations and officials observe and respeeént. The Commissioner is
independent and is not subordinate to any Stateéelsoat officials.

The Federal Constitutional Act gives the Commiagioa wide range of powers
and provides him or her with a variety of tools fbeir implementation.

Any attempt to influence the decisions of the Cossioner by interfering in his
or her work or to impede the Commissioner’s worke ggunishable under the
legislation of the Russian Federation.
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Regional commissioners for human rights, whosenntask is to help improve
laws related to the protection of human and ciights, have been established in the
Russian Federation.

With a view to improving State policies aimed assaring and protecting human
and civil rights and freedoms, and in order to litaie the development of civil
society institutions, a council for the developmerftcivil society and human rights
has been established under the President of thei&udederation. Its tasks include
preparing proposals for the President of the Rumsdfederation on establishing
propitious conditions for the development of cigibciety institutions and enhancing
the public’s participation in modernizing the country; preparing and carrying out
reviews of draft federal laws under considerationthe chambers of the Federal
Assembly of the Russian Federation, in order touemghat they correspond to the
objectives of the development of civil society atlte protection of human and
citizens’ rights and freedoms; and helping develop public monitoring mechanisms
aimed at ensuring and protecting human and cigihts and freedoms.
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HMudopmanus Poccuvickoii @eaepanny B CBI3H € 3alIPOCOM
Cnennajbpubix gokaaguukoB Coera OOH no mpaBam 4yejioBeka
10 MOOIIPEHHIO H 3alIHTE IPAaBa HA ¢cB000aY MHeHHsI B BbIpakeHus JI.Kajie
M 110 BONPOCY O MOJIOKEHHH NPAaB0o3aHTHHKOB M.PopcTa
OTHOCHTEJILHO YrojoBHoro npeciaenoBanus K.M.I'osaBbl

1. B nepuon ¢ mapra 2014 r. mo 22.06.2014 r. K.M.I'onaBa pasmectun B
MuTepHeTe Ha cBOEl MepCOHAIBHON CTpaHUIE B COLUAIBHON ceTu «BKOoHTakTey,
HCIONB3Yys akkayHTH http://vk.com/milkhengolava u  http://vk.com/golava,
MaTepHalbl, HallpaBJIeHHble Ha BO30Y>KIeHHe HEHaBHUCTH U BPaXIbl, a TalOKe Ha
YHIDKEHHE JTOCTOMHCTBA TPYIIIBI JIMI[ [10 IPU3HAKaM HallMOHAJIBHOCTH, pachl U
IIPOUCXO0XKICHHUSL.

CnencrBenHpiM ympabiieHueM CIlieICTBEHHOTO KOMHTeTa Poccuifckoi
Qenepanuu o Camapckodr obmactu B otHomenun K.M.I'omaser 23.04.2015 .
BO30yXxZeHo yrosoBHoe geno Ne 201523522 mo mpu3HaKaM IPECTYIUICHHS,
IIPeTyCMOTPEHHOro 4. 1 ¢T. 282 VYronoBHoro xoaekca Poccuiickoit deneparnu —
«HEeNCTBUS, HAaIIpaBJIICHHbIE Ha BO30YXeHHe HEHABUCTHU MO0 BPaXKIIbl, a TAKXKe Ha
YHIDKEHHE JOCTOMHCTBA 4YesioBeKa JIMOO TPYMIIBI JIMIl IO NpHU3HAKaM I0Jia, PacHl,
HallMOHAJIBHOCTH, $3bIKa, MPOHCXOXIEHWs, OTHOIIEHUS K pEIUTruH, a pPaBHO
IPUHAIEKHOCTH K KaKOH-TMGO COLHMANbHON TIpyIIIe, COBEpHICHHbIE ITyGIHYHO
U C UCIIOIB30BAaHUEM CPEJICTB MAacCOBOM uHMopManuy 1ubo MHQOPMaIOHHO-
TEeJICKOMMYHHKAIIHOHHBIX CETEeH, B TOM uucie cetu IHTepHeT”.

Ilo marepuanam, pa3MemIeHHBIM B COLHANbHOM ceTH «BKOHTaKTe»
K.H.I'onaBoli, 3apeructpupoBaHHOTO Tmox IceBrnoHuMamu  «KoHCTaHTHH
Munexen» u «Koncrantun [onaBay, mpoBelneHa ICHXOJOTO-IMHTBACTHYECKAS
SKCIIEPTHU3a, KOTOpas I0Ka3ajla HAJIMYUE B HUX CIECAYIOIIUX JIMHTBUCTAYECKUX U
IICUXOJIOTUYECKUX TPHU3HAKOB: |

1. moGyxeHus K neHCTBUAM IPOTHB TPYINBI, BBIIEJICHHOW IO IPU3HAKY
NPUHAIIEXXHOCTH K «PYCCKMM TrpaxaaHaMm Poccum» (B YacCTHOCTH MPHU3BIB K

HCIIOJIB30BAHUIO OPYXKHS — (<aBTOMaTa>));
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2. YHH)XEHHS 4eJIOBeYeCKOro JOCTOMHCTBA O IPU3HAKY IIPUHAMIEKHOCTH K
Tpymme «pycckue rpaxmaHe Poccum» (COBOKYNHOCTb TEKCTOB «Bbl MeHS
obBuHSETe B pycodobum...», «BBIITOCTAHCKMM OKKyIaHTaM U Qaluctam
IOCBSIIIaeTCs...», «Buepa s Buaea Kak moJ Kpuku Poccunus!», «3T0 HEMBICIHUMO.
JIronu nomyuusure o 200 pybnei...»);

3. BO30YXAEHUS BpakIbl, HEHABUCTU (PO3HU) IO OTHOLICHHIO K TPYIIIIE,
BBIIEJIEHHON IO MpU3HAKY MPUHAIISKHOCTH K «PYCCKHUM TrpaxzaaHaM Poccum»
(cOBOKYMHOCTBH TEKCTOB «BbI MeHs1 00BHHsIETE B pycodoOUH...», «bbIATOCTaHCKIM
OKKyIaHTaM M (QallucTtaM ITOCBSINaeTcs...», «Bdepa s BHAEN KakK IO0J KpPUKH
Poccunus!"y, «3to HembIciuMo. JTroau nomyunsinre o 200 pyonei...»).

Ha ocnoBanun pemenus Camapckoro padonHoro cyna r.Camapel or
29.04.2015r. mpoBeneH OOBICK IO MECTy JKHUTEIBCTBA U PETUCTpalliu
nono3pesaemoro K.M.I'onaBel, B X0Jile KOTOPOT'O U3BATHI CHUCTEMHBIN OJIOK, Tpu
HOYTOYKa, BHEIITHUH KECTKHUH JTUCK.

K.M.I'onaa 13.05.2015r. nompoimeH B KadecTBe II0JJ03PEBaeMOro, B
cootBeTrcTBUM cO cT. 51 Koucrurymuu Poccuiickoit ®enepaumu 0T Hauu
[IOKa3aHUI OH OTKa3aJCs.

B pesynprare ocMoTpa HHTEpHET-pecypca, a TakKe IIPOBEICHHS
UCCIENOBAaHUSI HU3BSATHIX IMPEAMETOB U JOKYMEHTOB YCTaHOBJEHO, HYTO
K.N.T'onaBoit B COIlHaJIbHOM ceTH «BxoHTaKTe)» 1o azpecam
http://vk.com/milkhengolava u http://vk.com/golava pa3memieHbl BBICKa3bIBAHHS,
HalpaBJICHHBIE Ha BO30YXX/I€HHE HEHaBUCTH U BPAXKIbl, a TAaK)Ke Ha YHIDKEHUE
JOCTOMHCTBA TIpyINbl JWL IO [pPU3HaKaM HaUWOHAIbHOCTH, pachkl U
IIPOUCXOKICHUSL.

Ha ocHoBanum cobGpanHbIX mokazatenbcTB 17.08.2015r. ciemomatennem
BBIHECEHO IOCTaHOBJIeHUe o npubiedeHuu K.J.I'onaBel B KkauecTBe 0OBUHSAEMOTO
no 4. 1 cr. 282 VK Poccuiickoii @Denepauuu. PaccnemoBanue mo nery

IPOOOJDKACTCs, €0 CPOK IIPOAJIEH B YCTAHOBJICHHOM IIOPSAOAKE OO 5 MECAIEB, TO

ecTh 70 23.09.2015 r.
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Onxaxo o6BuHeHue K.M.I'onaBe He OpenbsBIEHO, [TOCKOJIBKY OH CKPBLICH
or crnenctBus. [lo wHbopmanuu coTpyaHUKOB InaBHOro ynpasinenus MBJI
Poccun mo Camapckoit obnactu, K.M.I'onaBa nmokunyn teppuroputo Poccuiickoin
Oenepanuu U, NPeaIoaoXuTeIbH0, Haxoautes B [Isenyu.

Hapymenuif  yrojioBHO-IIPOLIECCYIBHOTO 3aKOHOJATeNbCTBA pu
BO30YXIE€HUU U PaccClieIOBaHUK YIOJIOBHOIO JieNia, B TOM YHCIE IIPHU IIPOBEIECHUU
Ha OCHOBAaHHH COOTBETCTBYIOINETO CyneOHOro pemeHHs OOBICKA IO MECTY
xuteiabcTBa K.M.I'onaBel, BKIIOYEeHHH ero B QopmupyeMbiii DenepanbHoii
ciryx00# 1Mo GUHAHCOBOMY MOHUTOPHUHTY IlepedeHsb opraHuzanuil 1 GU3NUECKUX
JUL, B OTHOIIEHHWU KOTOPBIX HMEIOTCS CBeIeHUs 00 WX IPUYACTHOCTU K
SKCTPEMUCTCKOM AESATENBHOCTH WUIH TEPPOPU3MY, HE YCTAHOBIIEHO.

VYronosuoe mpeciaenoanne K.M.I'onmaBel ocymecTBiseTcs B CBSI3U C
COBEPIICHUEM MM KOHKPETHBIX IIPOTHUBOIPABHBIX NEUCTBUN U HE CBA3AHO C €ro
OOIIECTBEHHON U MIPABO3AIIUTHOM JeSITeJIbBHOCTEIO.

2. CyutaeM, yTo mnpuHATEIe Mepbl B oTHomeHuu K.JA.IonaBel HHKOUM
o0pa3oM He MpoTHBOpeYaT cTaThe 19 MeXIyHapOoIHOTO IMaKTa O IPaXIaHCKUX H
[TOJIUTUYECKUX IIpaBax, yIOMSHYTOM CIEIIOKIaTIUKaMU.

B coorBerctBuM ¢ myHKkToM 3 crarbu 19 Ilakta mosnbp3oBaHue
IIPelyCMOTPEHHBIMH B ITyHKTEe 2 3TOW )K€ CTAaThH IpaBaMH (IIpaBo Ha CBOOOMHOE
BhIp@)KEHHWE CBOEro MHEHHWH, BKIIOYas CcBOOONy HCKaTh, IOIydaTb W
pacIpoCTpaHATh BCSIKOrO poAa HUHGPOpMALUI0O MW HIAEH, HE3aBUCHMO OT
rOCYJapCTBEHHBIX TpaHMI], YCTHO, IMUCHBMEHHO WJIM IIOCPEINCTBOM IIed4aTH WU
XYHNOXXECTBEHHBIX (DOPM BBIpKEHUS WM UHBIMH CIIOcO0aMM 110 CBOEMY BEIOOpY)
HajlaraeT oco0Obie 00SI3aHHOCTH H 0CO0YI0 OTBeTCTBeHHOCTh. OHO MOXET OBITh,
CIENOBAaTEIbHO, CONPSDKEHO C  HEKOTOPBIMH  OIPaHMYEHHUSIMH, KOTOpBIE
YCTaHAaBJIMBAIOTCs 3aKOHOM U SIBJISIFOTCSI HEOOXOIUMBIMU

a) I yBa)XEHUs [TPaB U PeIryTallluy IPYTUX JIHII,

b) I oxXpaHBl roCcynapCTBEHHOW 0e30MacHOCTH, OOIIECTBEHHOTO IOpsKa,

3A0POBbS WJIKM HPAaBCTBEHHOCTH HACCJICHHA.
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3. B Poccuiickoii ®epepallv - IPU3HAIOTCSA M TapaHTHPYIOTCS IIpaBa. H
- ¢cBOOOJIBI YesOBeKa M TIpaXXJaHMHA COIVIacHO OOIEeNpH3HAHHBIM MPHUHIMIIAM H
. HOpMaM MeXXTyHapOIHOTro npasa U B cOOTBeTCTBHY ¢ Koncturynue# Poccuiickok
®denepanuy.

CornacHo cratbe 29 Koncrtutynuu Poccutickoil @enepanun KK UMeET
IpaBO CBOOOJHO MCKAaTh, MOJIy4aTh, lIepelaBaTh, IPOU3BOAMTE U PACIPOCTPAHATE
HHGOPMAIIHIO JIFOOBIM 3aKOHHEIM cltocoboM. HukTo He MoXeT OBITE IPHHYXKIEH K
BBID&XEGHUIO CBOMX MHEHHH © yOexaeHU# WM oTkazy oT HuxX. Kaxmomy
rapaHTHpyeTcs cBOOOa MBICIH U CIIOBA.

B nensx ofecriedenus rapaHTHi rOCyJapCTBEHHOM 3allUTHI IIpaB H cBOOOX
rpakAaH, UX COOJIIONEHUS U yBaXK€HHUs IOCYJapCTBEHHBIMM OpraHaMH, OpraHaMH
MECTHOI'O CaMOYIpaBIICHHS U JIOJDKHOCTHBIMH JIMLIIAMH YYpeXIEHA MOJDKHOCTH
VrnonHoModeHHOro 10 TIpaBaM dYesjoBeka B Poccuiickoil Penepaiuy.
VYIOIHOMOYEHHBIN IIpU OCYILISCTBIEHWM CBOUX IOJHOMOYMH HE3aBUCUM U
HEIoJOTYeTEH KaKuM-JIH60 rocy,r_[apcheHHHM OopraHaM M JOJDKHOCTHBIM JIUIIaM.

Cooterctryromuit OexepanbHbI KOHCTUTYIIMOHHBIHN 3aKOH HaJeNsieT ero/ee
IMIAPOKKM KpPYroM IIOJTHOMOYHMM W IIpeJOoCTaBisieT OOINMPHBIN HHCTpYMEHTapHi
IJIsL UX OCYINECTBIICHHUS.

BMeInarenscTBO B AESTENbHOCTE Y OTHOMOYEHHOTO C IEJIBIO [IOBIHATE Ha
€ro pellieHHEe, BOCIPENSTCTBOBAaHUE IEATEIBHOCTH YIIOJHOMOYEHHOIO BIIEYET
OTBETCTBEHHOCTb, yCTaHOBJIeHHYIO 3aKOHOJATeNsCTBOM Pocculiickoi denepanui.

Pa3BUT MHCTUTYT pervoHalbHBIX YNOJTHOMOYEHHBIX IO IpaBaM YeloBeKa B
Poccuiickoit ®enepanuu, omHOM M3 BaXXHEHmMX 3a4a4 KOTOPHIX SBIAETCA
COJIeHiCTBHE COBEPIIEHCTBOBAHUIO 3aKOHOIATENHCTBA B 00JACTH 3allUTHI MpaB U
cBOOOJI 4eoBeKa U rpaxIaHuHA.

B mensix coBeplIeHCTBOBAaHUSA TIOCYHAPCTBEHHOM IIOJIMTHKHA B 00iacTH
~obecrieveHust ¥ 3alUMTH NMPaB M CBOOOA YejoBeKa W TIPaXKAAHWHA, a TaKxke
COZIeHCTBUS Pa3BUTHIO HHCTHTYTOB I'PaXJaHCKOro obmecTBa copmuposas Coser
npu Ilpesnnente Poccuiickoit @enepainy N0 pa3BUTHIO I'PaXXAAHCKOro obIecTsa

U IIpaBaM 4desioBeKa. B ero 3amauu BXOOuT NOAroTOBKA npeanoxeHui IIpesunenty
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Poccuiickoit denepaliuy Mo CO3TaHUIO OJAroNpHUATHBIX YCJIOBHM A pa3BUTUA
HHCTUTYTOB TpaXXIaHCKOTo ofIIecTBa M pacIIMpeHHUs Yy4acTHs TIpaXIaH B
MOJEPHM3AllMM CTpaHbl; OpTraHM3alUs IIPOBEJEHUS OSKCIEPTHU3bl IPOEKTOB
denepanbHEIX 3aKOHOB, HaXOISIIMXCA Ha paccMoTpeHuH nainar DeneparbHOro
Cobpanms Poccuiickoii - @epepanun, Ha npeI(MeT MX COOTBETCTBUA IEJIsIM
PasBHTHA TpPaXXTaHCKOro oOINecTBa, 3allMThl IpaB° M CBOOOA deNOBEKa U
rpaXkIaHHHa; colelcTBre pa3paboTKke MeXaHU3MOB OOIIECTBEHHOIO KOHTpOJIS B

obJacTu 0GecIeyeHus 1 3alllUTH IpaB ¥ CBOOO deloBeKa U IPakJaHHHa.




