(Trandlated from Arabic)

Permanent Mission of Kuwait to the United Nations Office at Geneva
M 218/2016

Geneva, 27 April 2016

l. Legal and constitutional provisions applicableto this case

1. We should first like to point out that the StafeKuwait is a pioneering State in the
region in terms of freedom of expression, otheediams, and separation and independence
of powers, including that of the judiciary.

2. We wish to draw attention in this connectiorthie fact that the Reporters Without
Borders organization ranked the State of Kuwait mgnthe top countries in the region in
terms of freedom of opinion and expression.

3. We also wish to inform you that the State of Kitwespects human rights defenders,
at both the national and international level. Ois foint, we wish to recall that the only

place where Human Rights Watch was able to prétsergport on the region this year was
the State of Kuwait. It did so in complete freedasith extensive local and foreign media

coverage.

4. The State of Kuwait is one of the few countiieghe region that has an elected
parliament and free media, reflecting the statubuwhan rights and the value attached to
them in the State of Kuwait.

5. We also wish to draw attention to the fact that State of Kuwait has signed many
international human rights treaties. As a restlbctupies a prominent position in terms of
the rate of accession to such treaties in the regio

6. Hence, respect for human dignity is clearly es$un the State of Kuwait. Article
29 of the Constitution stipulates that: “All peoglee equal in human dignity”. Article 31 of
the Kuwaiti Constitution stipulates that: “No pemsmay be arrested, detained, searched,
compelled to reside in a specific place, or hawefféedom of residence or of movement
restricted save in conformity with the provisiorfdlee law. No person may be subjected to
torture or to degrading treatment.” In additionticde 34 provides the following
constitutional protection for individuals: “An acsed person is presumed to be innocent
until proved guilty in legal proceedings that pmbithe requisite guarantees for the
exercise of the right of defence.”

7. Article 184 of Criminal Code No. 16 of 1970 sfigtes that: “A person who arrests,

imprisons or detains another person in circumstncen accordance with procedures that
are not prescribed by law shall be punished by isopment for a maximum of three years
and/or shall pay a fine not exceeding 225 dindrsuth acts are combined with physical

torture or threats of death, the penalty shallnygrisonment for a term not exceeding seven
years.”

8. We also reaffirm that article 34 of the Congtitn stipulates that: “An accused
person is presumed to be innocent until provedyinl legal proceedings that provide the
requisite guarantees for the exercise of the ufkiefence.”

9. In view of its firm belief in all types of freedhs, the State of Kuwait has enshrined
them in the Constitution and incorporated them t legislation. Article 36 of the
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Constitution stipulates that: “Freedom of opinisnguaranteed. Every person has the right
to express and propagate his opinion orally, irtimgior by other means in accordance
with the conditions and procedures laid down by.lawhis right is further safeguarded by
article 137 of the Criminal Code, which stipulatiat: “It shall not be deemed to constitute
an offence of contempt of court if an opinion exysed by the accused falls within the
limits of fair criticism, in good faith of a coufjudgment from the standpoint of its
determination of the facts or the manner in whidcpplies the law thereto.”

10.  Article 166 of the Constitution stipulates tHathe right of recourse to the courts is
guaranteed to all people. The law prescribes thequtures and circumstances required for
the exercise of this right.”

11. Article 75 of Act No. 17 of 1966 stipulates th@he accused and the aggrieved
party are entitled to attend all preliminary invgation procedures, and each of them has
the right to be accompanied by his lawyer.”

12.  Article 120 stipulates that: “A person chargeth a felony has the right to appoint a
defence counsel. If he fails to do so, the couwatlstelegate a lawyer to perform the service.
In all cases, a person accused of a misdemeanduwargnother litigant shall have the right
to appoint someone to accompany him.”

13.  Article 155 of Act No. 17 of 1960 stipulatesath“The court shall read out and
explain the charge to the accused person. It shefi ask the accused person to state his
plea as guilty or not guilty, drawing his attentitm the fact that he is not under an
obligation to speak or respond, and that his statésnmay be used as evidence against
him.”

14. These points and legal provisions have beenligfged in order to clarify the legal
and constitutional situation in the State of Kuwaitd to prevent any inappropriate
interpretations of the case of Dr. Shaikha Binjasim

. Facts and clarifications concer ning the communication submitted

1. We should first like to thank the Special Rappars for their interest and their
statement that they do not wish to prejudge theracy of the information pertaining to the
issue.

2. We wish to emphasize that the matter bearslatiaeship, either close or distant, to

the question of Ms. Shaikha Binjasim’s status asuman rights defender. The parties
concerned are not involved and play no role in sueltters. Moreover, we have no idea
why reference was made to the subject of humansriggfenders and why the question was
raised in the communication. We wish to emphadia¢ there is no charge in the State of
Kuwait entitled “Human rights defenders”!

3. As we have already stated, freedom of opinioth eéxpression is guaranteed to all
persons in the State of Kuwait. This is borne optthe fact that Dr. Shaikha Binjasim
participated in a television interview conducted &yKuwaiti TV network (Al-Shahed
channel). It should be noted, as evidence of freedbopinion and expression, that there
are more than 20 independent television channalspant media in the State of Kuwait,
which engage in a great deal of discussion.

4, Ms. Shaikha Binjasim expressed her individugwiduring the interview. Given
that all persons are guaranteed the right to tiigia the State of Kuwait, a person who felt
aggrieved by the subject broached by Ms. Shaikh@Bim had the right to bring a lawsuit.
It should be emphasized that the executive wasg iway involved.

5. With regard to the statement that several mesnloérthe National Assembly
requested the dismissal of Ms. Shaikha Binjasim,wigh to point out that the National
Assembly of the State of Kuwait is a democraticeksbly elected by the people. Diverse
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views and discussions are held. While some memattegeked Dr. Shaikha Binjasim,
others defended her. This is borne out by thetfadtthe request from some members that
she be dismissed from her post at the University m@ acted upon. She is still practising
her profession to the full. The discussions acyuadiflect the vivacity, diversity and
pluralism of Kuwaiti society.

6. As already noted, the right to litigate is gudead to all. It is not possible in a
democratic society such as the State of Kuwait éaydthat right to any person who
believes that he suffered moral, psychological emal or any other type of harm. Some of
the individuals considered that they were psychiolily harmed by the statements made
by Dr. Shaikha Binjasim. That was what led to thied of a complaint with the Public

Prosecutor, who had, in turn, no choice but to dgnmwith the legal procedures and
investigate the complaint by interviewing all tharfes, including Dr. Binjasim. After

briefly investigating all the details of the complaon the same day, he allowed her to
leave the Public Prosecutor’s Office without baitlavithout any infringement of her rights.

7. Dr. Shaikha Binjasim also has the right to ileounterclaim against her accusers,
since the right to litigate is guaranteed to alil éime executive branch plays no role in that
context.

8. The communication also expressed concern atipessharges of blasphemy
against Ms. Binjasim and threats of dismissal fitoen job. We reiterate in this regard that
there has been no development that warrants sucbeoo and that she continues to
exercise her profession. The request to the Govemhof the State of Kuwait to ensure an
enabling environment for human rights defendeentirely unrelated to the context of the
communication submitted. There is absolutely no neation between the Public
Prosecutor’'s meeting with Ms. Binjasim and the éssd “human rights defenders”. We
also wish to underscore that the State of Kuwaipeets human rights defenders at both the
national and international level. There are mamwl sciety organizations in the State of
Kuwait that address human rights issues and maaoglpere employed in that area. The
State of Kuwait is renowned for its dynamic pobfidife and its open and democratic
society. It has more than 20 independent print enediid television channels, which host
lively discussions every day concerning Kuwaitiificd. We wish to emphasize that there
is no charge in the State of Kuwait entitled humigihts defender, and that nobody has
been arrested or prosecuted on such a charge. aihenbkes no distinction between
citizens on the ground of their affiliation or theiersonal or general interests. Article 29 of
the Constitution stipulates that: “All people amual in human dignity and in public rights
and duties before the law without distinction.” gbes without saying that nobody is
prosecuted unless he has breached the Criminal.Qddesover, any allegation of ill-
treatment is immediately investigated by the compeauthorities.

10. We also wish to emphasize that the judiciarthin State of Kuwait is respected as
one of the three branches of government. Accordingrticle 163 of the Constitution,
judges are not subject to any authority, and nerfatence whatsoever is allowed with the
conduct of justice. Article 166 of the Constitutistipulates that: “The right of recourse to
the courts is guaranteed to all people.” The Cod€raminal Procedure complies with
international legal standards. The parties to lggakeedings are guaranteed safeguards
such as a public trial, the presence of a lawyer @ther guarantees. It follows that any
person who believes that his rights have been teidlaan have recourse to the judiciary
and request legal protection in the form of pulgioceedings before the Office of the
Public Prosecutor, presenting the relevant allegatiof violations of rights that are
guaranteed by the Constitution. He is also entittethstitute civil proceedings to obtain a
remedy or compensation for material or moral darsaghis right may be exercised by Ms.
Binjasim in the same way as all other citizens esxidents in the territory of the State of
Kuwait.
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11.  With regard to the legislation, we wish to ursgere that the State of Kuwait has a
parliamentary system with separation of powers.idlatjon is enacted by the Parliament,
represented in the State of Kuwait by the Natigksdembly.

12.  We wish to reiterate that the State of Kuwaimplies with the provisions of the
International Covenant on Civil and Political Righparticularly with article 19 (3) and
with article 26, which states that all persons egeal before the law and are entitled
without any discrimination to the equal protectwinthe law. It also complies with article
14 of the International Covenant on Civil and Radit Rights, which states that all persons
shall be equal before the courts and tribunaldjquaarly paragraphs 1, 2 and 3.

13.  With regard to the employment of Ms. Shaikhaj&@im, we wish to underscore and
reiterate that she continues to practise her psafes

14. Lastly, the Permanent Mission wishes to sttBssimportance of including this
reply, accurately and in full, in the report toadomitted to the Human Rights Council. An
additional memorandum containing additional infotiora supporting the points made in
this communication will be sent to you later, witlihe specified time period.
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1201 Geneva M 218/2016
----------------- Geneva, 27 April 2016

The Permanent Mission of the State of Kuwait to the United Nations Office in Geneva presenté
its compliments to the United Nations High Commissioner for Human Rights and in reference
to its joint communication no. KWT 1/2016 entitled “Joint Communication from Special
Procedures” dated 22 April 2016, concerning the case of Shaikha Al-Jassem, the Permanent
Mission would like to underline and clarify the following points:
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The Permanent Mission of the State of Kuwait to the United Nations Office in Geneva avails
itself of this opportunity to renew to the United Nations High Commissioner for Human Rights
the assurances of its highest consideration.

J.G./n.o.



