Calgary Office phone: 403-705-0202 email: brobinsan@ecojustice.ca
1000 5" Ave. SW, Suite 800 fax: 403-264-8399 www.ecojustice.ca
Calgary, AB, Canada T2P 4V

November 27, 2013

Andrew Hudson, Counsel
National Energy Board
444 — 7™ Avenue SW
Calgary, Alberta T2P 0X8

Via e-mail

Dear Sir:

Re:  Concerns Regarding Intelligence Gathering, Northern Gateway Project
Hearings

Recent media reports indicate that the National Energy Board (the “Board™), in
conjunction with the Royal Canadian Mounted Police (“RCMP”) and the Canadian
Security and Intelligence Service (“CSIS™), gathered information and intelligence on
certain organizations prior to and during the Northern Gateway Project hearings with
respect to alleged safety and security risks posed by those organizations.

As you are aware, we are legal counsel for ForestEthics Advocacy, the Living Oceans
Society and the Raincoast Conservation Foundation with respect to the Northern
Gateway Project hearings.

We have had an opportunity to review the Access to Information Request results upon
which the above referenced media reports were based. Of particular concern to our
clients is an email written by Mr. Tim O’Neill of the Critical Infrastructure Intelligence
Team (“CIT”) of the RCMP to Mr. Richard Garber, Group Leader, Security for the
Board and others dated April 19, 2013. T have attached a copy of that email for your
reference as Attachment A to this letter. In that email, Mr. O’Neill discusses in general
terms the risk of interference with the Board hearings and the risk to Board staff posed
by groups opposed to oil sands and pipeline development. Mr. O’Neill states, “CIIT
will continue to monitor all aspects of the anti-petrolenm industry movement to identify
criminal activity, and will ensure you are apprized [sic] accordingly”. Mr. O’Neill
states that this information is also being shared with CSIS.

The Access to Information Request results also include a document referring to a
community meeting organized by ForestEthics Advocacy on Januvary 31, 2013 dealing
with the Northern Gateway Project. I have attached a copy of that document for your
reference as Attachment B to this letter. This document appears to have been obtained
by the Board Security Team as part of an open source intelligence and social media
scan conducted by the Security Team.




Our clients are understandably concerned that the Board may have been gathering
intelligence information on their organizations prior to and while they were appearing
as intervenors before the Board. This ratses significant concerns with respect to
procedural fairness, bias and breach of solicitor-client privilege.

In order to fully understand the nature of these investigations and to assess the serious
issues arising out of such investigations, our clients require responses from the Board to
the questions posed below.

1. Did the Board, its employees or agents collect information at any time on
ForestEthics Advocacy, the Living Oceans Society, the Raincoast Conservation
Foundation or Ecojustice (the “Coalition Organizations™) or any of their
employees, contractors or board members with respect to safety or security risks
posed by or related in any way to those organizations or individuals other than
the document referenced in Attachment B to this letter? If so, please provide
copies of all such information.

2. Did the Board, its employees or agents collect information at any time on any
other registered intervenors in the Northern Gateway hearings or their legal
counsel with respect to safety or security concerns posed by or related in any
way to those organizations or individuals? If so, please provide the names of
those organizations and individuals?

3. Can the Board confirm that in the course of the collection of information with
respect to safety or security concerns posed by or related in any way to any of
the Coalition Organizations or related individuals that no information or
communications of any kind between a lawyer or lawyers and their client(s) or
information or communications which could be considered privileged were
collected or otherwise intercepted?

4, When did the collection of information with respect to safety or security
concerns posed by or related in any way to any of the Coalition Organizations or
related individuoals begin and when did the collection of such information end?

5. Who directed that the collection of information with respect to safety or security
concerns posed by or related in any way to any of the Coalition Organizations or
related individoals be undertaken?

6. At any time prior to, during or after the collection of information with respect to
safety or security concerns posed by or related in any way to any of the
Coalition Organizations and related individuals did the Board advise any of the
Coalition Organizations or individuals that the Board was collecting such
information and the purpose of collecting such information?

7. Prior to commencing the collection of information with respect to safety or
security concerns posed by or related in any way to any of the Coalition



10.

11

12.

13.

14.

15.

Organizations or related individuals, did the Board have any information that
any of the Coalition Organizations or related individuals had been involved in
criminal activities or acts of violence?

Please identify all sources of information and all means of collection that the
Board Security Team used in the open source intelligence and social media scan
to collect information on the Coalition Organizations and related individuals.

Were any members of the Panel (Sheila Leggett, Kenneth Bateman or Hans
Matthew) made aware that the Board was collecting or had collected
information on the Coalition Organizations or related individuals with respect to
safety or security concerns posed by or related in any way to those organizations
or individuals?

Was the document found in Attachment B to this letter communicated to any
members of the Panel in any way? :

‘Was any other information on the Coalition Organizations or related individuals

with respect to safety or security concerns posed by or related in any way to
those organizations or individuals communicated to the Panel members?

Were any other Board staff, contractors or agents, including security officers,
who were assisting the Panel during the Northern Gateway hearing process
made aware that the Board was collecting or had collected information on the
Coalition Organizations or related individuals with respect to safety or security
concerns posed by or related in any way to those organizations or individuals? If
s, please provide the names of such Board staff, contractors or agents and the
information that was communicated to each person.

Were any Board legal counsel who were assisting the Panel during the Northern
Gateway hearing process made aware that the Board was collecting or had
collected information on the Coalition Organizations or related individuals with
respect to safety or security concerns posed by or related in any way to those
organizations or individuals? If so, please provide the names of such legal
counsel and the information that was communicated to such legal counsel.

Was any information collected by the Board on the Coalition Organizations or
related individuals with respect to safety or security concerns posed by or
related in any way to those organizations or individuals communicated in any
way to employees, consultants, contractors or legal counsel of Northern
Gateway Pipeline Inc. or Enbridge Inc.? If so, please provide the names of such
persons and the information that was communicated to these individuals.

Was any information collected by the Board on the Coalition Organizations or
related individuals with respect to safety or security concerns posed by or
related in any way to those organizations or individuals communicated in any




way to other parties outside of the Board including the RCMP or CSIS? If so,
please identify those parties and provide the information that was communicated
to those parties.

Qur clients are understandably concerned that organizations or individuals expressing
opposition to oil, gas or pipeline developments in processes before the Board may
result in the Board undertaking an investigation of such organizations or individuals in
cooperation and consultation with the RCMP and CSIS. Knowledge that this is
occurring is sure to have a chilling effect on participation in Board proceedings and
would be contrary to the Board’s mandate to encourage participation in Board
proceedings and to consider the public interest in its decision making processes.

Further, we intend to represent ForestEthics Advocacy, the Living Oceans Society and
the Raincoast Conservation Foundation, if those organizations are accepted as
intervenors, in the anticipated hearings into the Kinder Morgan TransMountain Pipeline
Expansion Project. Our clients seek the Board’s assurance that their participation in
those hearings will not trigger further unwarranted investigations into these
organizations and related individuals.

We expect a timely and thorough response to these questions in order to fully assess the
nature and impact of these matters as soon as possible.

Sincerely, ,

Barry Robinson
Staff Lawyer

Afttachments (2)

Cc: Gaétan Caron, CEO and Chair, National Energy Board
Devon Page, Executive Director, Ecojustice Canada
Karen Campbell, Ecojustice Canada
Nikki Skuce, ForestEthics Advocacy
Karen Wristen, Executive Director, Living Oceans Society
Chris Genovali, Executive Director, Raincoast Conservation Foundation
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Rick Garber ' ,
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From: Timothy O'Nell <tim.oneli@rcmp-grega.cas j
Sent: - April 19, 2013 6:51 AM T )
"To: Rick Garber; Roberta Alder; Manon Tessier
Ce Wes Elliott; Barbara WEGRZYCKA; Bil} Kalkat; Brittany McBain; Chris Pallister; Dan BOND;

TIrene Lemaire; Jim (Edmonton) STEWART: Kyle Melnychyn; Laurie MACDONELL Nicole
Bristow; Nicole Murphy; Noel FLATTERS; Robert Zawerbny; Scott Foster: Sofia i
MANOLIAS; Steve CORCORAN,; Ted Broadhurst; Timothy O'Nelt; Wendy Nicok{Thoimas ™7

A
Subject; ~ Security Cohcerns - National Energy Board
Atta chments: ONeil, Timothy.vef

Roberta

Please open a SPROS/SIR file for this.

Rick: I reviewed the noted websites and agree thére fs some questionable rhetoric by the participants. However, [ co
not detect a direct, or specific criminat threat. .

CIIT currently has ro Intelligence Indicating a criminal threat to the NEB or its members.

However, there continues to be sustained opposition to the Canadian petroleum and petroleur plpeline industry with
most of It directed at the Aiberta Oll Sands. To date, opposition to the Canadian petroleum Industry has Included
both lawful and unlawful actions. Unlawful actions have ranged from acts of civil disobedience to acts of vandalism,

sabotage and threats to property and persons.

Opponents to the il Sands have used a varlety of protest actions to draw attention to the Ol Sands' negative
environmental impact, with the ultimate goal of forcing the shut down of the Canadian petroleum Industry. These same
groups have broadened thelr protests to include the pipelines and more recently, the raffroad industry, who the
opposing groups. claim are facilltating the continued development of the Ofl Sands.

Opposition is most notable In the British Columbla, with protest focused on the: Enbridge Northern Gatewa\}; Kinder
Morgan Trans Mountain Pipeline expansion; the increasing use of hydraulic frecturing, and praposed LNG facllities.

Mare recently, Enbridge's Line 9 reversal proposal, which will move Oil Sands' ofl through the heart of Ontario, has
moved to the front of the ant-Oil Sands movement. .

The anti-petroleum and anti-nuclear movement has attempted to Interfere within the federal regulatory hearlngs (NEB
and CN5C),.and have used coordinated/mass interventions, that have at times, bogged down the regulatory
hearings. In response, the federal government has instituted new regulatory procedures that will limit who may

make formal presentations at the NEB's public hearings.

These new hearing procedures have re-focused protest activity from the content of the hearings, to the conduct of
the hearings. )

As such, protest rhetoric is being directed at the NEB and Its members.

As the'NEB Is the federal regulator for many aspects of the Oll Sands, It Is the focus of attention by many anti-Oilf Sands,
antl-Canadlan petroleum, and anti-petroleum pipeline operations, and it is highly likely that the NEB may expect to
recelve threats to its hearings and its board members. '

As always, prior {5 conducting fts hearings, I encourage NEB to discuss its security ccncerﬁs with the police of
jurisdiction, .
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CIIT will continue to monitor all aspects of the anti-petroleurn industry movement to Identify criminat activity, and wi

ensure you are apprized accordingly.

I have Included the RCMP's CIIT Divisional analysts and Ms, Manon

message,

I you are planning to attend the NRCan May 23rd Classified Briefing,

security officlals who wiil be in the briefing room,

T Sler dnd M. Tosii LarizéF (CSISY within this

you may wish to discuss your concerns with the

You are welcome to contact me disectly to discuss your concems in more detall.

Regards.....cn...Tim

Tim O'Neil

Senlor Criminal Intelligence Research Spedalist .
Critical Infrastructure Intelligence Team -

Federal Policing Criminal Operations .
M3, 4th Floor, Rm 616-95, . .
Mallstop #148

73 Lelkin Drive,

Ottawa, Ontario

K1A0R2

613-843-5128 . £.19(1)

"This document Is the property of the Government of Canada. It Is loaned, I confidence, to your agency only and Is not
to be reciassifled or further disseminated without the consent of the originator.”.

« Ce document appartient au gouvernement du Canada. Ii n'est transmis en confidence qu'a volre erganisme ¢t t ne
doit pas &tre reclassifié ou transmis & d'autres sans ke consentement de Fexpéditeur. »

>>> Rick Garber <Richard.Garber@neb-one.gc.ca> 2013-04-18 14:45 >>>

Tim, enclosed please find the link 1o a recent YouTube item wherein threats to energy O {pumping stations) and
possibly to government officials ("targeting” the NEB panel members) is featured,

Your assistance is sought in establishing whether this represents a credible threat to the NEB panel members from the

RCMP perspective.
Thanks in advance!

Kok

Richard S. Garber, CD, MA, MBA

Group Leeder, Security | Chef de groupe, sureté
Corporate and Information Solutions

National Energy Board | Office national de énsrgie

444 - Seventh Avenue SW | 444, Sepliéme Avenue S.-0,

Calgary, Alberta T2P 0X8 } Calgary {Alberta) T2F X8
Mobile | Cellulaire IRiTEIETRTIEED

Fax | Telécopieur : 403-292-5503
Richard.Garber @neb-one.gc.ca
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From: Whitney Punchak

Sent: April 17, 2013 11:53 AM

To: John Pinsent; Rick Garber

Ce2 Paul Lackhoff

Subject: FW: You Tube anti Line 9 video

i o o — e ———

ADK08929_15-000015 .



Qil Spill Stories : Yancouver

As the comnunity hearings on Enbridge’s propased Novthern Gateway Pipeline and Tanker project wrap up, join s {or un evening of
pawesful stories that highlight the need for alt of vs to take a stand to protect our water from o1l spills,

When Jan 31, 2013
from 0700 PM 10 06:00 P
Where Heritage Hall (3102 Main Street, Vancouver, Coast Salish Territories)

Contaci Name iofantrtoseatelbicsadvocagv.org

gl gt

Add event to calendar,m;_( »
iCal

As the communily hearinps on Enbridge’s proposed Northern Gateway Pipeline and Tanker project wrap up, join us for an gvening of
powerful stories that highlight the need for alt of us to take 4 stand o protect our water from oil spills.

WEEN: 7PM, Thursday, January 3 Ist.
WHERE: Heritage Hail (3102 Main Steet, Vancouver, Coast Salish Territorics)

Speakers:
Michelle Bartand-Smith will share her frst-hand.experience from Enbridge’s catastrophic oil spill into the Kalamuzoo river.

Melina Laboucan-Massimo will speak about the impacts on her community of the 28,000 bare] Pluins Midstream Pipeline spill in
Lubivon Cree tersiiory.

Ta'Kaiya Blaney will raise her powerful young voive to proect our coast from ofl spills.
Free Admission

contact Jfpn @ feresieibissid vncay org for more info.
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