(Translated from Arabic)
Permanent Mission of the State of Kuwait to the United Nations Office in Geneva
M 418/2015
Geneva, 14 September 2015

L. The joint communication contains a fundamental error, since it refers to Kuwait
as the “Kingdom of Kuwait” whereas the official name of the country is the State of
Kuwait. The system of government in the State of Kuwait is that of a democratic
emirate and the country has a Constitution that specifies the different arcas of
competence. Laws are enacted by the National Assembly, which is composed of 50
members who are eclected every four years in free and popular elections. Power in
Kuwait is divided between the legislature, the executive and the judiciary, and the
ruler is known as the Emir.

II.  The joint communication refers to what it describes as “nationwide protests”,
which is a completely inaccurate description. An examination of local and
international media coverage during the period in question demonstrates the
inaccuracy and exaggerated nature of the description.

III. The joint communication states that Mr. Al-Barrak’s arrest took place “during a
climate of increasing restrictions on freedom of expression, association and peaceful
assembly”. This assertion is also untrue. In fact, the State of Kuwait is considered to
be a regional pioneer in terms of freedom of opinion and expression, the formation of
associations, and the separation and independence of powers, including that of the
judiciary. The State of Kuwait is also one of the few countries in the region to have an
elected parliament and free media, a fact that confirms the status of human rights in a
country where people of more than 138 nationalities live in peace and security. Kuwait
is home to people of many different religions and denominations and it has numerous
places of worship, both mosques and churches. Consequently, public gatherings or
marches which take place spontaneously and without prior notification of the
authorities may often, owing to poor organization, lead to clashes entailing injuries or
damage to public and private property, or even in some cases to fatalities. It is for this
reason that, pursuant to Act No. 65 of 1979, prior permission for demonstrations must
be obtained from the authorities. The aim of this provision is to ensure that the
authorities are kept informed and that law enforcement officers are present in order to
protect peaceful demonstrators and passers-by, to ensure that the demonstrations take
place in a peaceful and orderly fashion and without offending public morals, and to
protect the safety and lives of individuals, the rights and freedoms of others, and
public and private property. This provision is consistent with article 12, paragraph 3,
of the International Covenant on Civil and Political Rights.

IV. What we wish to make clear is that the State of Kuwait, despite its small size
compared with neighbouring countries, has a long history of promoting and protecting
human rights and freedoms. Account must also be taken of the current situation in the
region. The war against Islamic State in Iraq and the Levant (ISIL), the conflict with
the Houthis, the role certain parties play in fomenting denominational and sectarian
conflicts in the region, the repercussions of the Arab Spring, the situation in Iraq,
Syria, Libya, Palestine and Yemen, and the spread of terrorism, including the cowardly
suicide bombing of a mosque in the State of Kuwait which injured and claimed the
lives of many citizens, are all factors which make it vital for the Kuwaiti authorities to
impose the rule of law, to uphold security and to protect the rights and freedoms of all.

V. It should also be noted that the outcome of the second cycle of the universal
periodic review of the State of Kuwait, which took place recently before the Human
Rights Council, is the best indication of the country’s fine reputation and of the
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international community’s high esteem for the role it plays and the assistance it
provides in the field of human rights and of humanitarian work in general.

VI. The universal right to freedom of expression, peaceful assembly and association
is guaranteed by the Constitution and laws of the State of Kuwait. The Ministry of the
Interior, as the relevant executive authority, systematically seeks to implement the law
and to maintain security throughout the country. At the same time, the Office of the
Prosecutor General of the State of Kuwait, which supports the role of international
human rights organizations and the Office of the High Commissioner for Human
Rights, strives to abide by the communications it receives, in accordance with the
Kuwaiti Constitution, the Criminal Code, the Code of Criminal Procedure, and the
international treaties that the country has ratified.

VII. The joint communication refers to what it describes as “the limited space for
individuals, including public figures, to express dissenting opinions”. This is a serious
misrepresentation of the freedoms enjoyed in the State of Kuwait, which have become
a byword throughout the region. In this context we would like to point out that articles
36, 37 and 44 of the Constitution of Kuwait guarantee freedom of expression and of
peaceful assembly in accordance with relevant national laws and the international
treaties ratified pursuant to article 70 of the Constitution. According to article 29,
paragraph 2, of the Universal Declaration of Human Rights, in the exercise of rights
and freedoms (including those enshrined in articles 19 and 20 of the Declaration),
everyone shall be subject only to such limitations as are determined by law solely for
the purpose of securing due recognition and respect for the rights and freedoms of
others, and of meeting the just requirements of morality, public order and general
welfare in a democratic society. The rights and freedoms guaranteed under articles 19
and 21 of the International Covenant on Civil and Political Rights, which was
incorporated in domestic legislation by Act No. 12 of 1996, are in fact subject to
certain conditions. The law governing freedom of expression must ensure respect for
the rights and reputation of others, and protect national security, public order and
public morals, and the law governing the right to peaceful assembly must preserve
national security, public safety and public order, and protect public morals and the
rights and freedoms of others. A review of criminal law in the State of Kuwait shows
that the justifications it contains are consistent with the aforementioned international
standards. All the conditions and restrictions applicable to the exercise of freedom of
expression and assembly under specific laws are based on grounds of national
security, public order and morals, and protection of the rights, freedom and reputation
of others. Incitement to aggression and violence is also criminalized in accordance
with international law. The other guarantees enshrined in the Universal Declaration of
Human Rights and in the International Covenant on Civil and Political Rights,
specifically in articles 9, 10 and 14 of the latter, are reflected in articles 31, 32, 34 and
166 of the Constitution of the State of Kuwait as well as in the following legislation:

« Article 71 of the Code of Criminal Procedure concerning the obligation to hear a
statement by the accused on the charges brought against him during an
investigation;

« Article 75 of the Code of Criminal Procedure concerning the right of the accused
to have a lawyer present during an interrogation;

« Articles 98 and 99 of the Code of Criminal Procedure concerning the right to
cross-examine witnesses and the right not to be subjected to duress;

o Articles 59, 60, 60 bis, 63, 66, 224, 226 and 227 of the Code of Criminal
Procedure concerning the lawfulness of detention;

« Article 116 of the Code of Criminal Procedure concerning the right to claim
compensation for a wrongful charge;
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« Article 25 of Prisons Regulatory Act No. 26 of 1962 concerning the segregation
of remand and convicted prisoners;

« Moreover, articles 120, 136, 155, 162, 163, 164, 165, 170 (1), 187, 199 and 200
bis of the Code of Criminal Procedure and the provisions of Act No. 40 of 1972
concerning appeals to the Court of Cassation prescribe other safeguards for the
accused during judicial proceedings, such as the right to be accompanied by a
lawyer, the right to a public trial, the right to be informed of and to respond to
the charge at the beginning of the trial, the right to be fully acquainted with all
the evidence in the case, the right to hear witnesses for the defence, the right to
cross-examine witnesses for the prosecution, the right to seek the assistance of
experts and the right to request a review of the case by a higher court. The
Kuwaiti judicial system, i.e. the criminal courts and the Office of the Public
Prosecutor, respect these safeguards in all cases.

VIII. The Kuwaiti judiciary, which is independent and permits no interference in its
procedures, has concluded its examination of the case of Mr. Musallam Al-Barrak. The
judiciary in the State of Kuwait is well respected and Mr. Al-Barrak had recourse to it
in the past when he took legal action against his adversaries. The courts ruled in his
favour. It is clearly unacceptable to claim that the courts are just when they rule in
favour of a particular party but unfair when they rule against him. According to article
162 of the Kuwaiti Constitution, “the honour of the judiciary and the integrity and
impartiality of judges are the foundation of governance and the guarantee for rights
and freedoms”. Article 163 states that “no one may exercise any authority over judges
in rendering their judgments and under no circumstance may anyone interfere with the
course of justice”. The independence of the judiciary is also guaranteed by law. With a
view to promoting the democratic frameworks and mechanisms and preventing any
infringement of rights and freedoms, article 50 of the Constitution clearly establishes
the principle of the “separation of powers”, thus precluding any disagreement or
ambiguity in that regard. The article prohibits all three powers (the legislature, the
executive and the judiciary) from relinquishing all or part of their jurisdiction as set
forth in the explanatory note to the Constitution. Article 50 stipulates that: “In
conformity with the provisions of the Constitution, the system of government shall be
based on the separation of powers and cooperation between them. None of the powers
shall relinquish all or part of its jurisdiction as set forth in the present Constitution.”
Judges are required to undertake a periodic examination of their activities in order to
ensure the proper administration of justice and the resolution of cases. This task is
undertaken by the Judicial Inspectorate which is composed of experienced and
competent judges.

IX. With regard to the issue raised in the joint communication, the Office of the
Public Prosecutor charged Musallam Mohammed Hamad Al-Barrak with an offence
recorded as No. 15/2012 (State security) at the State Security Investigations
Department, namely that, in comments made at a public gathering on 15 October
2012, he had openly challenged the rights and powers of the Emir, insulting him and
the institution of the emirate, using the terms and expressions set forth in the case
documents, as was revealed in detail by the investigations. The Office of the Public
Prosecutor requested that he be convicted pursuant to article 25 of Act No. 31 of 1970
amending certain provisions of the Criminal Code. The accused was present at his trial
before the criminal court and, on 15 April 2013, was sentenced to a term of
imprisonment of 5 years with labour. The accused was dissatisfied with the judgement
and filed appeal No. 105/2013 (criminal appeals). At the appeal proceedings the
accused insisted that defence witnesses be heard and the court acceded to his request.
Having listened to their statements and considered the oral pleadings, the Court of
Appeal sentenced the accused on 22 February 2015 to a term of imprisonment of 2
years with labour. The accused filed an appeal with the Court of Cassation and the
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Office of the Public Prosecutor also filed an appeal requesting a more severe penalty.
On 18 May 2015 the Court of Cassation declared both the appeal of the Office of the
Prosecutor and that of the accused admissible in formal terms but it dismissed them on
the merits.

X. It may be concluded from the foregoing and from a detailed examination of the
case file that the accused Musallam Mohammed Al-Barrak was given public hearings
in courts at three different levels in a trial that lasted for two and a half years, and that
he was present in person at all the hearings together with his lawyers, who numbered
about 30 at one session. Each of the courts before which he appeared ensured that he
enjoyed all the constitutional and legislative rights guaranteed to the defence. He was
allowed to make all the requests or statements he wished, and to present any
arguments in his defence and any documents he desired. The courts listened to all the
prosecution and defence witnesses and took full account of the defence presented by
the accused in the oral and written pleadings and in the notice of appeal to the Court
of Cassation. It follows that nothing prevented him from fully exercising his right to a
defence. Moreover, it is evident from the judgements handed down against the accused
that the courts did not ignore the defence arguments but that they challenged the
arguments by invoking provisions of the laws upon which the trial was based.

XI. It should also be noted that when the Court of Cassation issued its decision
upholding the Court of Appeal’s sentence of a term of imprisonment of two years with
labour, the accused immediately disappeared from view and fled in order to avoid
serving the sentence passed against him. He remained hidden and at large until 13
June 2015, when he was arrested in a stable in the Kabed district which he had used as
a hiding place to escape the attention of law enforcement officers. Thirteen other
persons were with him at the time of his arrest.

XII. The case for which Mr. Al-Barrak was tried comprised three separate charges:
showing disrespect for the person of His Highness the Emir; challenging the
jurisdiction of the Emir; and challenging the institution of the emirate. Such actions
contravene article 54 of the Kuwaiti Constitution and constitute a call for public
disorder in the country which could undermine the rights and freedoms of others and
endanger national security.

XIII. It clearly follows from all of the foregoing that the charges against Mr. Al-
Barrak, on which the courts based their decisions in accordance with the Constitution
and the law, are unrelated to freedom of expression, which is guaranteed under the
Constitution and under the laws currently in force, which were enacted by the National
Assembly (the Parliament). The charges are also entirely unrelated to the issues of
peaceful assembly, human rights defenders, freedom of association, and publication on
the Internet, as was alleged in the joint communication.

XIV. We would also like to state that the claim made in the communication that Mr.
Al-Barrak’s arrest took place in a climate of increasing restrictions on freedom of
expression and association is completely untrue. The law under which Mr. Al-Barrak
was tried by the Kuwaiti courts is based on article 54 of the Constitution of the State
of Kuwait, and the Constitution was endorsed by the Kuwaiti Parliament in 1962.

XV. As has been shown, the State of Kuwait actively safeguards freedom of opinion
and expression, in accordance with national laws and international human rights
treaties and norms. However, it is important to distinguish between, on the one hand,
freedoms enshrined in the Constitution and in the laws enacted by Parliament and
endorsed by the people, which are consistent with human rights rules and principles
and with relevant international laws (particularly the International Covenant on Civil
and Political Rights), and, on the other, flagrant and documented breaches of the law,
which are reflected in the reasoning underlying the judgement in the present case.
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XVI. Kuwait can affirm that the laws in force are all based on the 1962 Constitution.
Mr. Al-Barrak actually participated in the enactment of some of the laws when he was
a member of the National Assembly. We reaffirm the importance of implementing the
law, administering justice, respecting the rights of others, preventing disorder and
maintaining national security. However, we also reaffirm that the State of Kuwait has
never used the law as a means of imposing political oversight or quashing dissent, just
as it has never resorted to the arbitrary use of power in any context. The history of the
State of Kuwait provides ample evidence of this, and no one has any authority over
judges in their decision-making.

XVII. We would like to make the following points in response to the question as to
whether the measures taken were compatible with international human rights norms
and standards, particularly articles 19 and 22 of the International Covenant on Civil
and Political Rights, and to the query concerning the measures taken by the State of
Kuwait to guarantee the exercise of the rights to freedom of expression and opinion,
association and peaceful assembly:

1. In response to the question as to whether the measures taken were
compatible with international human rights norms and standards, particularly
articles 19 and 22 of the International Covenant on Civil and Political Rights, we
draw your attention to the explanations given in paragraph 7.

2. Article 44 of the Constitution of the State of Kuwait stipulates that:
“Individuals have the right to assemble in accordance with the conditions laid
down by law, provided that the objectives of the assembly and the means used
are peaceful and are not incompatible with morals.”

3. There are more than 87 public-interest organizations in the State of Kuwait,
including human rights associations, and the State is committed to encouraging
such associations to participate freely in all meetings and gatherings convened
both abroad and within the State. The assistance and subsidies allocated to such
associations totalled about 1,058,000 Kuwaiti dinars (KD) by 2011.

4.  Civil society organizations in the State of Kuwait also operate as social
partners in accordance with Act No. 24 of 1972 concerning public-interest clubs
and associations, since the State believes that they play an important role in
promoting human rights and social awareness.

5.  With regard to the right to associate, assemble and express opinions
without fear of any form of criminalization, no provision of any international
treaty ratified by Kuwait and no provision of Human Rights Council resolution
24/5 states that the right to freedom of expression, assembly and association may
be exercised without any form of criminalization, since the exercise of such
rights is subject to the restrictions to which reference has already been made.

6.  We nonetheless wish to reaffirm that the Office of the Public Prosecutor of
the State of Kuwait, given its belief in the humanitarian role played by
international and non-governmental human rights organizations and its
commitment to the provisions of the Constitution and to domestic legislation,
which consists of criminal law and the international treaties that the State has
ratified, diligently investigates any reports that it receives concerning acts of
aggression committed by police officers or others against peaceful demonstrators
or unlawful arrests of demonstrators. The Office of the Public Prosecutor also
gives both accused persons and victims every opportunity to make statements
and to present a defence in accordance with internationally recognized legal
norms.
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7. The State of Kuwait has ratified many international treaties concerning
human rights and freedoms, one of the most important of which is the
International Covenant on Civil and Political Rights. The treaties have been
incorporated in Kuwaiti law and acquired the force of law following their
ratification and promulgation in accordance with article 70 of the Constitution of
the State of Kuwait.

8. The exercise of such rights is not, however, unrestricted and unconditional,
but is subject to certain rules which are specified in the international treaties.
Some of the most important precepts are contained in article 19, paragraph 3,
article 21 and article 22, paragraph 2, of the International Covenant on Civil and
Political Rights. Article 19, paragraph 3, stipulates that: “The exercise of the
rights provided for in paragraph 2 of this article carries with it special duties and
responsibilities. It may therefore be subject to certain restrictions, but these shall
only be such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre
public), or of public health or morals.”

Article 21 of the Covenant reads as follows: “The right of peaceful
assembly shall be recognized. No restrictions may be placed on the exercise of
this right other than those imposed in conformity with the law and which are
necessary in a democratic society in the interests of national security or public
safety, public order, the protection of public health or morals or the protection of
the rights and freedoms of others.”

In other words, the exercise of the right to peaceful assembly is subject to
certain constitutional restrictions and rules, and international treaties permit such
restrictions as a way of ensuring that the rights or reputation of others are
respected and that public order and safety, national security, and public health
and morals are protected.

9.  Act No. 65 of 1979 concerning public meetings and assemblies regulates
the exercise of the right to hold peaceful demonstrations and prescribes penalties
for any abuse of that right.

10. Article 34 of Act 31 of 1971, which amends certain provisions of the
Criminal Code, stipulates that anyone who participates in a gathering composed
of five or more persons in a public place for the purpose of committing offences
or breaching public order, and who fails to disperse after being ordered to do so
by law enforcement officers, shall be liable to a term of imprisonment of up to
1 year and/or to payment of a fine of up to KD 100.

11.  We therefore wish to reaffirm that all judicial proceedings and trials are
conducted in accordance with the provisions of the International Covenant on
Civil and Political Rights, particularly Part II, article 2, paragraph 3 (a) and (b),
and article 9, paragraphs 1 to 4, as well as article 12, paragraph 3, article 13,
article 14, article 15, article 18, particularly paragraph 3, and article 19,
paragraph 3.

XVIII. With regard to the measures taken by the authorities to guarantee the exercise
of the rights to freedom of opinion and expression, peaceful assembly and association,
as previously stated, articles 35, 36 and 44 of the Constitution guarantee freedom of
expression orally and in writing, and permit peaceful assembly in accordance with the
conditions laid down by law to protect public order, morals, etc. Decree Law No. 15 of
1979 concerning public meetings and gatherings requires the issuance of a permit for
any march or demonstration. The right to peaceful assembly is therefore guaranteed
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under Kuwaiti legislation for all persons who conduct their activities peacefully and
legitimately without intimidating or harassing others. For further clarification, we
would like to draw attention to the following points:

GE.15-15616 (E)

1. The Ministry of the Interior, as the executive body, is committed to
ensuring that the laws enacted by Kuwaiti legislators and the decrees issued by
the State authorities are implemented, seeking first and foremost to preserve
public rights, duties and freedoms, while at the same time safeguarding the
freedom of others to hold peaceful assemblies in accordance with the Kuwaiti
Constitution, which enshrines the principle of equality as one of the pillars of
society. Article 7 of the Constitution stipulates that: “Justice, freedom and
equality are the pillars of society, and cooperation and compassion serve as a
bond between citizens.” Article 8 stipulates that: “The State shall preserve the
pillars of society and shall guarantee security, tranquillity and equal opportunity
for all citizens.”

2. Article 43 of the Constitution stipulates that: “The freedom to form
societies and trade unions on a national basis and by peaceful means is
guaranteed in conformity with the conditions laid down by law. No one may be
compelled to join any society or trade union.” Article 44 stipulates that:
“Individuals have the right to meet and no member of the security forces may
attend their private meetings. Public meetings, parades and assemblies are
permitted in accordance with the conditions laid down by law, provided that the
objectives of the assembly and the means used are peaceful and are not
incompatible with morals.” It follows that individuals have the right to meet and
to hold peaceful assemblies, including the right to demonstrate peacefully and in
a manner that does not offend public morals or disturb public order.

3. Gatherings in public areas and facilities that take place spontaneously and
without prior notification of the authorities may often, due to poor organization,
lead to clashes entailing injuries or damage to public and private property, or
even in some cases to fatalities. It is for this reason that, pursuant to article 4 of
Act No. 65 of 1979 concerning public meetings and assemblies, prior permission
for demonstrations must be obtained from the authorities. The aim of this
provision is to ensure that the authorities are kept informed and that Ministry of
the Interior forces are present in order to protect peaceful demonstrators, to
ensure that the demonstrations take place in a peaceful and orderly fashion and
without offending public order or morals, and to protect the safety and lives of
citizens as well as public and private property. Thus, when constitutionally and
legally sanctioned public demonstrations take place, the Ministry of the Interior
plays a purely organizational role, providing protection and ensuring that all
parties abide by the law.

4.  Itis clear from the foregoing that freedom of belief is absolute and that the
State guarantees the right to freedom of expression orally, in writing or in any
other form. Moreover, peaceful assembly is permitted in accordance with the
conditions laid down by law, provided that it does not disturb public order,
offend morals or undermine national sovereignty.

5. The security aspects may be summarized as follows:

« Freedom of expression is guaranteed for all citizens in accordance with the
conditions and measures specified in the Kuwaiti Constitution and
legislation;

« The security agencies that report to the Ministry of the Interior seek to
maintain security and discipline and to protect lives and property during the
exercise of freedom of peaceful assembly and expression;
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« The agencies of the Ministry act in accordance with the legislation of the
State of Kuwait and do not repress or curb the activities of civil society
organizations or citizens’ groups.

6. It may therefore be concluded that the right to freedom of expression,
peaceful assembly and association is guaranteed for everyone in the State of
Kuwait, in accordance with the Constitution and relevant domestic legislation.
The Ministry of the Interior, which is the executive authority in that regard,
systematically seeks to implement the law and to establish security throughout
the country. The country’s commitment to freedom of opinion must not, of
course, be separated from its right to defend national security. The public interest
requires everyone to remain within the limits of the law and to refrain, when
exercising their right to freedom of expression or assembly, from breaking the
law and disturbing public order. Everyone must respect the rights and freedoms
of others and avoid endangering the interests of third parties.

XIX. It should also be emphasized that the State of Kuwait enjoys full transparency
and that all issues are covered by the media, which are completely free. On the basis
of that transparency, we have been able to provide these answers to the questions
raised. We appreciate and thank you for your concern, and underline the importance of
including this response, with all its clarifications, in the report to be presented to the
Human Rights Council.
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S Geneva, 14 September 2015

Dear Mr. Ghezraoui,

In reference to your facsimile ref, AL KWT 5/2015 dated 13 August 2015 in which you
have forwarded a communication sent by the Special Rapporteur on the promotion
and protection of the right to freedom of opinion and expression and the Special
Rapporteur on the rights to freedom of peaceful assembly and of association,
concerning the case of Mr. Musallam Al-Barrak.

| have the honor to enclose herewith the requested information on the questions
raised in the mentioned communication,

I would also like to seize this opportunity to express our sincere gratitude for your
invaluable collaboration, as well as our appreciation for the key role of the Office of

the High Commissioner for Human Rights,

Please accept, Dear Mr. Ghezraoui, the assurances of my highest consideration.

OHCHR REGISTRY
14 SEP 2015 > JamalM.l. Al-Ghunaim
..o SPPR mbassador
Recipients ":jj:%;ﬁf:(%:ﬁj;): Permanent Representative

J.G./n.o.
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of the right to freedom of opinion and expression

&

Mrs. Maina KIAI

Special Rapporteur

on the rights to freedom of peaceful assembly and of association
United Nations

Palais Wilson
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1201 Geneva M 418/2015

----------------- Geneva, 14 September 2015

The Permanent Mission of the State of Kuwait presents its compliments to the Office
of the High Commissioner for Human Rights and has the honor to forward to the
attention of Mr. David Kaye, Special Rapporteur on the promotion and protection of
the right to freedom of opinion and expression, and to Mrs. Maina Kiai, Special
Rapporteur on the rights to freedom of peaceful assembly and of association, in
reference to their letter ref. AL KWT 5/2015 dated 13 August 2015, the requested
information on the questions raised in their above-mentioned communication
concerning the case of Mr. Musallam Al-Barrak, as follows:
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The Permanent Mission of the State of Kuwait avails itself of this opportunity to
renew to Mr. David Kaye, Special Rapporteur on the promotion and protection of the
right to freedom of opinion and expression, and to Mrs. Maina Kiai, Special
Rapporteur on the rights to freedom of peaceful assembly and of association, and

through them, to the Office of the High Commissioner for Human Rights, the
assurances of its highest consideration.

J.G./n.o.
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