(Translated from Arabic)
Permanent Mission of the Kingdom
of Saudi Arabia to the United Nations Office
in Geneva
Ref: 413/6/8/1/2478

Date 4 May 2016

The Permanent Mission of the Kingdom of Saudi Arabia to the United Nations
Office in Geneva sends its greetings to the Vice-Chair of the Working Group on Arbitrary
Detention, the Special Rapporteur on the independence of judges and lawyers, the Special
Rapporteur on extrajudicial, summary or arbitrary executions and the Special Rapporteur
on torture and other cruel, inhuman or degrading treatment or punishment. With reference
to joint urgent appeal No. SAU 5/2015 of 30 December 2015, requesting information about
the case of Husain Abu al Khair, we can provide the following response from the
Government of Saudi Arabia:
I.
Regarding the statement that Husain Abu al Khair was travelling from Jordan
to Saudi Arabia on 18 May 2014 as a driver for a Saudi woman when border police
officers arrested and detained him for possession of banned drugs
Abu al Khair was arrested by customs officers at the Durra border post on 19 Rajab
A.H. 1435, pursuant to articles 2 and 33 of the 2013 Code of Criminal Procedure. He was
crossing the border post in his own vehicle and had aroused suspicion. When the vehicle
was examined using scanning apparatus a number of foreign objects were discovered inside
the fuel tank. Further examination by customs inspectors revealed three bags inside which
were 195 pouches containing a total of 292,000 (two hundred and ninety-two thousand)
tablets banned under the Anti-Drugs and Psychotropic Substances Act. Questioned by the
arresting team, Abu al Khair acknowledged his involvement in the smuggling of banned
drugs.
Laws governing arrest
The 2013 Code of Criminal Procedure
1.
Article 2: “No person shall be arrested, searched, detained, or imprisoned
except in cases specified by law. Persons may be detained or imprisoned only in places
designated for such purposes and only for the prescribed period.”
2.
Article 33: “Where an offence is discovered in flagrante, a police officer may
arrest suspects present at the scene against whom there is sufficient evidence to formulate
charges. A record shall be made and the Public Investigation and Prosecution Department
shall be notified immediately. In no case may persons be detained for more than 24 hours,
except pursuant to a written order from an investigator. If the suspects are not present, the
police officer shall issue an order for their arrest and a note to that effect shall be entered
into the record.”
Abu al Khair was interrogated by the competent authorities and detained on charges
of having committed a major offence necessitating detention, in accordance with
Ministerial Decree No. 2000 and article 112 of the 2013 Code of Criminal Procedure. His
detention was then extended in accordance with article 114 of the Code. He was indicted
and a case was brought against him on charges of smuggling 292,000 (two hundred and
ninety-two thousand) tablets banned under article 3 (1) of the Anti-Drugs and Psychotropic
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Substances Act and of customs evasion under article 142 of the Gulf Cooperation Council’s
Common Customs Law of 2008. His case file was referred to the competent court by the
Public Investigation and Prosecution Department (Public Prosecutor) in accordance with
articles 15 and 126 of the 2013 Code of Criminal Procedure.
Laws governing detention, its extension and referral for trial
The 2013 Code of Criminal Procedure
1.
Article 15: “The Public Investigation and Prosecution Department shall, in
accordance with its own statutes, conduct the criminal case before the competent court.”
2.
Article 112: “The Minister of Interior shall, in accordance with a
recommendation of the director of the Public Investigation and Prosecution Department,
specify what may be considered as a major offence necessitating detention.”
3.
Article 114: “Detention shall end after 5 days, unless an investigator sees fit
to extend the period of detention in which case he shall, prior to expiry of that period, refer
the file to the director of the Public Investigation and Prosecution Department in the
relevant province — or the person deputized to act for him — so that he may issue an order,
either to release the detainee or to extend the detention for a further period or successive
periods, provided that the total does not exceed 40 days from the date of arrest. In cases
requiring detention for a longer period, the matter shall be referred to the director of the
Public Investigation and Prosecution Department — or the person deputized to act for him
— so that he may issue an order to extend the detention for a further period or successive
periods, provided that each period does not exceed 30 days and that the total does not
exceed 180 days from the date of arrest. Following that time, the accused must either be
referred to the competent court or released. In exceptional cases that require detention for a
longer period, the court may approve an application to extend the detention for a further
period or successive periods as it sees fit, issuing a reasoned judicial ruling to that effect.”
4.
Article 126: “If, having completed the investigation, the Public Investigation
and Prosecution Department is of the opinion that there is sufficient evidence against an
accused person, the case shall be referred to the competent court and summons to appear
shall be served on the accused.”
Laws that criminalize the possession of banned drugs
The Anti-Drugs and Psychotropic Substances Act
Article 3 (1): “The following are considered to be criminal acts: smuggling narcotic
and psychotropic substances and receiving such substances from smugglers.”
The Gulf Cooperation Council’s Common Customs Law of 2008
Article 142: “Smuggling means bringing or attempting to bring goods into or out of
the country in contravention of current laws, without payment of customs duties in whole or
in part, or contrary to the prohibitions and restrictions set forth in this Law.”
II.
Regarding the statement that, during detention, Husain Abu al Khair was
tortured by being hung upside down and beaten on his abdomen, head and face in
order to extract a confession then taken to Tabouk prison where his detention and
torture persisted for a further 12 days
It has not been proven that Abu al Khair was subjected to torture. Questioned by the
arresting team, he acknowledged his involvement in the smuggling of banned drugs and he
confirmed that confession when the charges were laid before him in court. He was not
coerced into making a confession and, upon being admitted to prison, he underwent the
same medical examination as all other prisoners, in accordance with paragraph 5 of the
medical service regulations.
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The laws of Saudi Arabia, in article 2 of the 2013 Code of Criminal Procedure and
in article 28 of the Prison and Detention Act, prohibit torture in any form. Moreover, under
article 5 of the Prison and Detention Act, all prisons and places of detention in Saudi Arabia
are subject to judicial, administrative, sanitary and social inspection. The monitoring of
prisons and places of detention by the Public Investigation and Prosecution Department
(Public Prosecutor) — pursuant to articles 25, 38 and 39 of the 2013 Code of Criminal
Procedure — constitutes one of the fundamental guarantees against the torture of prisoners
or detainees. Offices have been set up in prisons where staff of the Department can monitor
the conditions of prisoners and detainees at first hand. The Human Rights Commission, in
accordance with article 5 (6) and (7) of its regulations, makes unannounced visits to prisons
and detention centres and receives complaints from inmates, while the National Society for
Human Rights, under the terms of its own statutes, also undertakes such visits to ensure that
the relevant State agencies are duly implementing human rights regulations, uncover any
violations and take the necessary legal steps. To facilitate their task and to monitor the
situation in prisons more closely, both the Human Rights Commission and the National
Society for Human Rights have opened offices in a number of places of detention. Article 2
of Royal Decree No. 43 includes provision to punish public officials who inflict
mistreatment in the course of their duties, and articles 171 and 172 of the Internal Security
Forces Act contain similar provisions.
Laws that prohibit torture
The 2013 Code of Criminal Procedure
1.
Article 2: “Persons under arrest shall not be subjected to any physical or
psychological abuse and they shall not be subjected to any torture or degrading treatment.”
2.
Article 25: “In discharging their duties as provided for by law, law
enforcement officials are subject to supervision by the Public Investigation and Prosecution
Department, which may request the competent authorities to consider any violation or
omission on the part of such officials and seek disciplinary action against them, without
prejudice to the right to initiate criminal proceedings.”
3.
Article 38: “Officials of the Public Investigation and Prosecution Department
shall, at any time and without regard to official hours, visit prisons and detention centres
within their areas of jurisdiction to ensure that no person is being unlawfully imprisoned or
detained. They shall have access to the relevant files of the prisons and detention centres
and communicate with prisoners and detainees, listening to their complaints and taking note
of any relevant information they may provide. Directors of prisons and detention centres
shall provide the members of the Public Investigation and Prosecution Department with any
assistance they may need in the discharge of their duties.”
4.
Article 39: “All prisoners and detainees shall have the right, at any time, to
submit written or oral complaints to the director of the prison or detention facility and to
request him to transmit those complaints to a member of the Public Investigation and
Prosecution Department. The director shall receive such complaints and pass them on,
having first recorded them in a special register and given the complainant notification of
receipt. The administration of the prison or detention facility shall designate a separate
office for members of the Public Investigation and Prosecution Department from which
they can monitor the conditions of prisoners and detainees.”
5.
Article 103: “Interrogations shall be conducted in a manner that does not
affect the will of the accused in making his statements, and the accused shall not be asked
to take an oath or subjected to any coercive measures. Moreover, interrogations shall take
place in the office of the investigating authority unless the investigating judge decides
otherwise.”
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The Prison and Detention Act
1.
Article 5: “In accordance with the implementing regulations, all prisons and
detention centres shall be inspected to ensure that they meet judicial, administrative, health
and social requirements.”
2.
Article 28: “No violence of any kind may be used against prisoners or
detainees. Disciplinary measures shall be taken against any civilian or military officials
who use force against a prisoner or detainee, without prejudice to any criminal penalty they
may incur should the force used amount to a criminal offence.”
The Regulations of the Human Rights Commission
1.
Article 5 (6): The Commission shall “visit prisons and detention centres at
any time, without permission from the competent authority, and submit reports to the Prime
Minister”.
2.
Article 5 (7): The Commission “shall receive and verify complaints related to
human rights and take the necessary statutory measures”.
Royal Decree No. 43
1.
Article 2: “Imprisonment for up to 10 years or payment of a fine of up to
20,000 riyals (SRI) shall be imposed upon public officials who, in the course of their duties,
have inflicted mistreatment or used coercion such as torture, cruelty, confiscation of
property or denial of personal liberties. This shall include imposition of fines, exemplary
punishment, imprisonment, exile or mandatory residence in a certain place, or illegal entry
into private dwellings.”
The Internal Security Forces Act
1.
Article 171 (e): “Anyone proven to have inflicted ill-treatment or engaged in
coercion in the course of duty, including by carrying out any kind of torture or mutilation,
or to have confiscated property or denied personal liberties, including exemplary
punishment, imposition of fines, imprisonment, exile or mandatory residence in a certain
place, is liable to dismissal from service and/or imprisonment for a term of up to 6 months.”
2.
Article 172: “Any person with a private or personal injury claim arising from
the aforesaid violations may seek redress from the culprit before the competent bodies.”
III. Regarding the statement that Husain Abu al Khair and his family both stated
that he had no knowledge that the drugs were inside the vehicle
Abu al Khair was perfectly well aware that drugs had been hidden inside the vehicle
for the purpose of smuggling them into Saudi Arabia. He acknowledged as much to the
team that arrested him and, after he had been interrogated, he subsequently confirmed that
confession when charges were laid before him in court under article 101 (2) of the 2013
Code of Criminal Procedure.
Laws governing confessions
The 2013 Code of Criminal Procedure
1.
Article 101 (2): “If, during interrogation, the accused confesses to an offence
punishable by death, amputation or qisas (whether or not qisas involves the taking of life),
he must confirm that confession before the competent court and this shall be recorded and
signed in the presence of the clerk of the court”.
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IV. Regarding the statement that prison officials did not permit Husain Abu al
Khair to contact his family for the first two months of his detention
He was allowed visits and calls, in accordance with article 116 of the 2013 Code of
Criminal Procedure. He was also seen by a delegate of the Human Rights Commission who
confirmed that he was allowed visits.
Laws regulating the right to communicate with others
The 2013 Code of Criminal Procedure
1.
Article 116: “… shall be entitled to communicate with a person of their
choice, to inform them (of the arrest or detention)”.
V.
Regarding the statement that, in May 2015, the criminal court of Tabouk
sentenced Husain Abu al Khair to death after a trial that did not respect basic
procedural safeguards during which the accused did not have access to legal
representation and was only allowed to contact a lawyer after sentence had been
passed
The initial judgment, handed down on 8 Rabi’ II A.H. 1436 (28 January A.D. 2015),
imposed a ta’zir death sentence for the offence of smuggling banned drugs. That judgment
was issued after the statements of all sides had been heard, oral and written motions had
been presented, the accused had declined to add anything further, the closing arguments had
been delivered in his presence and the documents in the case had been examined (the record
of arrest, the statements of the accused and the report of the forensic chemical analysis), in
accordance with articles 172 and 173 of the 2013 Code of Criminal Procedure and article
163 of the 2013 Code of Sharia Procedure. The judgment was delivered by three judges in
the competent court (of first instance), in accordance with article 20 of the Statutes of the
Judiciary. The defendant chose to contest the sentence, which was his right, and he
submitted a memorandum to that effect, in accordance with article 192 (1) of the 2013
Code of Criminal Procedure. Following that appeal, the judges of the court of first instance
who reviewed the case upheld their original sentence. The case file was then referred to the
court of appeal, in accordance with article 196 of the Code, and a chamber of five judges
was constituted to look into the case, in accordance with article 15 (1) of the Statutes of the
Judiciary. The case is still under consideration.
According to what Abu al Khair told the delegate of the Human Rights Commission,
he was not prevented from appointing a lawyer to defend him. The right to appoint a lawyer
is, in fact, guaranteed in the law, in accordance with articles 4 (1) and 65 of the 2013 Code
of Criminal Procedure.
Laws regulating judicial proceedings of different levels and the right to a fair trial
The 2013 Code of Criminal Procedure
1.
Article 172: “Any of the parties may provide the court with written
information regarding the case, for inclusion in the case file.”
2.
Article 173: “The court shall first hear the prosecutor’s charges, then the
response of the accused, his legal representative or lawyer. It shall then hear the civil party
followed by the response of the accused, his legal representative or lawyer. Each of the
parties shall be entitled to comment on the statement of the other parties with the accused
being the last to address the court. The court may prohibit any party from continuing if their
submissions are irrelevant or repetitive. The court shall then deliver its judgement, either of
acquittal or of conviction with the imposition of the relevant punishment, and in both
instances the court shall also rule on the case of the civil party.”
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3.
Article 192 (1): “The convicted party, the public prosecutor or the civil party
may, within a statutory period, appeal or request scrutiny of judgements rendered by courts
of first instance.”
4.
Article 196: “If a judgment is challenged, it shall be examined by the
chamber that rendered that judgement, on the basis of the grounds of the challenge itself,
without listening to submissions unless necessary, and it may amend or uphold the
judgement as it sees fit. If it upholds the judgement it shall refer the case, with all its
records and documents including those pertaining to the challenge, to the Court of Appeal.
If it amends the judgement all the parties to the case shall be so informed and the normal
procedural rules shall apply.”
The 2013 Code of Sharia Procedure
1.
Article 163: “Once the closing arguments have been delivered and judgment
in the case has been rendered, that judgment and the reasoning on which it is based shall be
entered into the court record. The record shall then be signed by the judge or judges who
examined the case.”
The Statutes of the Judiciary
1.
Article 20: “The criminal court is composed of specialized chambers: for
qisas and hudud cases (which carry, respectively, retaliatory and predetermined penalties),
for ta’zir cases (which carry discretionary penalties) and for cases involving juveniles. Each
chamber is made up of three judges however certain cases, as decided by the Supreme
Judicial Council, are examined by a single judge.”
2.
Article 15 (1): “Each region shall have one or more courts of appeal
composed of various specialized chambers, each composed of three judges, with the
exception of the criminal chamber dealing with cases involving the death penalty, which is
composed of five judges.”
Laws regulating the right to appoint a lawyer
The 2013 Code of Criminal Procedure
1.
Article 4 (1): “All accused persons shall have the right to seek the assistance
of a lawyer or legal representative to defend them during the investigation and trial.”
2.
Article 65: “All accused persons shall have the right to seek the assistance of
a lawyer or legal representative who shall be present during the investigation.”
VI. Regarding the statement that the judge ordered that the body of Husain Abu al
Khair should not be returned to his family following execution and that the judge was
not a fully certified judicial office but a religious cleric who had merely taken courses
administered by the Ministry of the Interior
This allegation is untrue and unacceptable. In accordance with article 7 of the 2013
Code of Criminal Procedure and article 61 of the 2013 Code of Sharia Procedure, the case
was examined by three judges in the court of first instance who each had a minimum of a
university degree in jurisprudence and the origins of law and no less than three years’
experience on the bench or in teaching. They did not make any pronouncement concerning
the issue of the prisoner’s mortal remains. Moreover, the three levels of justice have not yet
been exhausted, as stated in the answer to point 5 above. Judges in Saudi Arabia are
independent and subject to no authority other than Islamic sharia, as set forth in article 1 of
the Statutes of the Judiciary and article 46 of the Basic Law of Governance. Judges are not
assigned to cases involving the death penalty unless they have considerable judicial
experience and the Ministry of the Interior has no dealings with the judiciary or with judges.
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The establishment and oversight of courts in Saudi Arabia is the prerogative of the
Supreme Judicial Council, in accordance with article 6 of the Statutes of the Judiciary, and
judges are appointed by the Council on the basis of royal orders, pursuant to article 47 of
the Statutes. No judge can be appointed unless properly qualified and in possession of
appropriate academic and legal diplomas from a recognized college. Judges are subject to
certain conditions and are incorporated into the judiciary in accordance with articles 31, 32,
33, 34, 35, 36, 37, 38, 39, 40, 41 and 42 of the above-mentioned Statutes.
Laws regulating the independence of the judiciary and the appointment and oversight
of judges
The Statutes of the Judiciary
1.
Article 1: “Judges are independent and are subject to no authority other than
Islamic sharia and the regulations in force. No one has the right to interfere in the
administration of justice.”
2.
Article 6: “In addition to its other prerogatives, as set forth in these
Statutes, … the Supreme Judicial Council has the right to establish courts, in accordance
with the list contained in article 9 of the present Statutes, to merge or abolish them, to
determine their territorial or thematic jurisdiction, … to establish chambers within them and
to oversee the courts, the judges and their operations.”
3.
Article 47: “Appointment and promotion in the judiciary shall be by royal
order, pursuant to a decision by the Supreme Judicial Council.”
4.
Article 31: “Persons appointed to the judiciary shall fulfil the following
conditions: (a) They shall be of Saudi nationality by descent. (b) They shall be of good
character and conduct. (c) They shall be fully competent to hold the position of judge in
accordance with sharia law. (d) They shall hold a diploma from one of the sharia colleges in
Saudi Arabia, or an equivalent diploma, and shall have passed a special examination set by
the Supreme Judicial Council. (e) They shall be at least 40 years of age for appointment as
an appeals judge and at least 22 years of age for appointment to any other rank in the
judiciary. (f) They shall not have been convicted of any offence that breaches the precepts
of religion or honour or have been dismissed from public office as a result of disciplinary
action, even if rehabilitated.”
5.
Article 32: “The judiciary is divided into the following ranks: Judiciary
Auxiliary: Judge-C, Judge-B, Judge-A; Deputy Presiding Judge-B, Deputy Presiding
Judge-A; Presiding Judge-B, Presiding Judge-A; Appeals Judge; Presiding Appeals Judge;
Presiding Supreme Court Judge. The posts are to be filled in accordance with the provisions
of these Statutes.”
6.
Article 33: “To hold the rank of Judiciary Auxiliary, candidates must, in
addition to the requirements listed in article 31, possess a university diploma with a general
grade not lower than ‘Good’ and a grade in jurisprudence and its principles not lower than
‘Very Good’.”
7.
Article 34: “To hold the rank of Judge-C, candidates shall have spent at least
three years at the rank of Judiciary Auxiliary.”
8.
Article 35: “To hold the rank of Judge-B, candidates shall have spent at least
one year at the level of Judge-C, worked in comparable judicial posts for at least four years,
taught the subject of jurisprudence or its principles at a college in Saudi Arabia for at least
four years, obtained a Master’s degree in jurisprudence or its principles from the Higher
Institute for Judicial Studies or from a national sharia college, or have obtained a diploma
in legal studies from the Institute of Public Administration. They must, furthermore,

7

GE.16-07610

HRC/NONE/2016/63

possess a diploma from a national sharia college with a general grade not lower than
‘Good’ and a grade in jurisprudence and its principles not lower than ‘Very Good’.”
9.
Article 36: “To hold the rank of Judge-A, candidates shall have spent at least
four years at the rank of Judge-B, worked in comparable judicial posts for at least eight
years, taught the subject of jurisprudence or its principles at a college in Saudi Arabia for at
least eight years, or have obtained a doctorate in jurisprudence or its principles from the
Higher Institute for Judicial Studies or from a national sharia college.”
10.
Article 37: “To hold the rank of Deputy Presiding Judge-B, candidates shall
have spent at least three years at the rank of Judge-A, worked in comparable judicial posts
for at least 11 years, or taught the subject of jurisprudence or its principles at a national
college for at least 11 years.”
11.
Article 38: “To hold the rank of Deputy Presiding Judge-A, candidates shall
have spent at least two years at the rank of Deputy Presiding Judge-B, worked in
comparable judicial posts for at least 13 years, or taught the subject of jurisprudence or its
principles at a national college for at least 13 years.”
12.
Article 39: “To hold the rank of Presiding Judge-B, candidates shall have
spent at least two years at the rank of Deputy Presiding Judge-A, worked in comparable
judicial posts for at least 15 years, or taught the subject of jurisprudence or its principles at
a national college for at least 15 years.”
13.
Article 40: “To hold the rank of Presiding Judge-A, candidates shall have
spent at least two years at the rank of Presiding Judge-B, worked in comparable judicial
posts for at least 17 years, or taught the subject of jurisprudence or its principles at a
national college for at least 17 years.”
14.
Article 41: “To hold the rank of Appeals Judge, candidates shall have spent at
least two years at the rank of Presiding Judge-A, worked in comparable judicial posts for at
least 19 years, or taught the subject of jurisprudence or its principles at a national college
for at least 19 years.”
15.
Article 42: “To hold the rank of Presiding Appeals Judge, candidates shall
have spent at least two years at the rank of Appeals Judge.”
The Basic Law of Governance
1.
Article 46: “The judiciary is an independent authority and the decisions of
judges are subject to no authority other than that of Islamic sharia.”
The 2013 Code of Criminal Procedure
1.
Article 7: “Court sessions, both for the examination of the case and the
pronunciation of the sentence, shall be attended by the legally stipulated number of judges.
If the required number is not available, the Presiding Judge shall designate a judge to
complete the quorum. If that is not possible, the President of the Supreme Judicial Council
shall designate a judge to make up the quorum.”
The 2013 Code of Sharia Procedure
1.
Article 61: “Court sessions shall be attended by the legally stipulated number
of judges. If the required number is not available, the Presiding Judge shall designate a
judge to complete the quorum. If that is not possible, the President of the Supreme Judicial
Council shall designate a judge to make up the quorum.”
The Special Rapporteurs speak of their grave concern over the death sentence passed
against Abu al Khair for drug trafficking, stating that the offence does not meet the
threshold of “most serious crimes” as provided for under international human rights law
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and that the judicial proceedings did allow the accused to enjoy a fair trial. That concern is
unjustified. The laws of Saudi Arabia fully guarantee a fair trial and due procedure, in
accordance with the country’s international human rights obligations. Death sentences are
only issued for the most serious offences and with the strictest controls, and they are not
passed until full judicial scrutiny in courts of all levels has been completed, applying legal
and legislative procedures that ensure accused persons receive a fair trial. Moreover,
national law ensures that all persons may enjoy due process and receive a fair trial before a
fair, independent and open judiciary, as set forth above. Saudi Arabia remains committed to
supporting and promoting human rights in accordance with its international obligations and
in a manner consistent with Islamic sharia.
The Permanent Mission of the Kingdom of Saudi Arabia to the United Nations
Office in Geneva avails itself of this opportunity to renew assurances of its highest
consideration to the Vice-Chair of the Working Group on Arbitrary Detention, the Special
Rapporteur on the independence of judges and lawyers, the Special Rapporteur on
extrajudicial, summary or arbitrary executions and the Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishment.

[signature and stamp]
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