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It is my pleasure to convey the enclosed response of the Government of the Republfc
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Response to the Joint Allegation Letter by the UN [Scial Rapporteurs on
Freedom of Opinion and Expression; Freedom of Peafié¢ Assembly and
Association; and the Situation of Human Rights Defeders

1. With regard to the case inquired on 14 Januafy4 40 the joint allegation

letter by the UN Special Rapporteur on Freedom @h®n and Expression, Special
Rapporteur on Freedom of Peaceful Assembly and ofsson, and Special

Rapporteur on the Situation of Human Rights Defendthe Government of the
Republic of Korea submits its response as follows.

Summary of the Case

2. In the letter, the Special Rapporteurs requested Government of the
Republic of Korea's response to the allegationg #en though the Railway
Workers’ Union strike, which began on 9 Decembel30abided by the proper
procedures such as maintaining the level of minimsgrvices according to the
relevant domestic law, the Government regardedsttiee as illegal; and that on 22
December 2013, the Government deployed thousangslice officers to the office
of the Korean Confederation of Trade Unions, inchihthe leadership of the Railway
Workers’ Union was allegedly hiding, and had thentee the building without a
search warrant, thereby violating Articles 19, Z2ihd 22 of thelnternational
Covenant on Civil and Palitical Rights(ICCPR) and théJN Declaration on Human
Rights Defenders.

Facts Related to the Case

3. The allegation submitted to the Special Rappostés in general consistent
with the facts. However, there is a need to furéirgrlore the main purpose and the
course of the strike.

4, The recent Railway Workers’ Union strike beganam opposition to the
policy of the Railroad Industry Development Plan, which seeks to convert the
Railroad Corporation into a holding company anddgedly transfer the operations of
the Suseo KTX, logistics, vehicle maintenance litgainaintenance and repair, etc. to
subsidiary companies. The objective of the plartoismake the overall railroad
management more efficient and to increase the cestrbenefits by introducing a
system of competition in the railroad industry. Ogipg the policy plan, the Union
held large-scale rallies in July, August, and Oetollthough labor and management
held a total of seven wage negotiations from 14oBmt to 6 November, no
agreement was reached. On 12 November, the unmueseed mediation of the
National Labor Relations Commission, and on 22 Maver, the union decided to go
on strike after a vote. The subsequent negotiatimta/een labor and management
ended without progress, and the Railway Workersiobnwent on strike on 9
December in opposition to the establishment ofhgeo KTX.

5. The Railway Worker’s Union strike is against gfevernment policy to make
the railroad industry more advanced, and, as sadlegal according to the domestic



laws on labor dispute. According to Article 2 oéffrade Union and Labor Relations
Adjustment Act, labor dispute is defined as “any controversy imgisfrom
disagreements between a trade union and an emplajtbr respect to the
determination of terms and conditions of employnsrmth as wages, working hours,
welfare, dismissal, and other treatments,” and $lupreme Court maintains the
decision regarding this provision that strikes aghibusiness restructuring of a
company, including the merger or abolition of orngations, are illegal even if the
restructuring affects the workers’ status or wogktonditions because the strike lacks
legitimacy in aims (Supreme Court Decision, 99D053B6cided on 26 February
2002; Supreme Court Decision, 2002D05577, Decided26 May 2006, etc.).
Therefore, the Railway Workers’ Union strike isedhl, regardless of the union’s
maintenance of minimum service, because its aikslgitimacy.

Cases of Petition or Complaint by the affected pemns, and Results of
Investigation and Examination

6. No case of petition or complaint has been dffigi reported to the
government directly claiming human rights violatidaring the process of the police
making their way into the office of th€orean Confederation of Trade Unions, which

is the incidence pointed out by the Special Ragpost However, it was reported to
the media that a complaint was filed to the Natiddaman Rights Commission
claiming that the employer’s removal of some raywaorkers from their positions in
response to the strike constitutes a human rigbtation; and a state compensation
claim is reported to have been brought for thee%taliegal acts during the course of
the police’s execution of the arrest warrant agdine Union members. Meanwhile,
10 members of the National Assembly and civil stycierganizations jointly
established the ‘Human Rights Violations InvesimatTeam on Railway Workers’
Union Strike’ on 10 February 2014 and it has bemestigating for one month.

7. In addition, the allegations that the disciplinactions against the workers
during the period that led up to the Railway Woskagnion strike were unjust, as
well as the employer's compensation claim for theke and the complaint of
interference with business, are currently underestigation. Other civil law
procedures are also under way, and thus there isesut to be presented to the
Special Rapporteurs yet.

Measures to Guarantee the Rights to Freedom of Expssion, Freedom of
Peaceful Assembly and Association, etc.

8. As explained to the Special Rapporteur on Fneedaf Opinion and

Expression and the Special Rapporteur on the &ituaf Human Rights Defenders
during their visit to the Republic of Korea in 20Hhd 2013 respectively, its
Constitution and relevant laws adequately ensure ftkedom of opinion and
expression and freedom of peaceful assembly aratiassen. The particulars on the
laws and policies in the Republic of Korea on thesatters have already been
provided to the two Special Rapporteurs duringrtiisits.



9. Everyone is entitled to join a trade union, &k activities of trade unions
are ensured as provided by the rights to freedonexpiression and to peaceful
assembly and association in the International HurRaghts Covenants. The
Constitution of the Republic of Korea also explicitprovides for workers’
fundamental labor rights—the right of organizatitre right of collective bargaining,
and the right of collective action—and any restits on such rights are made only in
accordance with the proportionality principle basedstatutes.

10. Organization of trade unions and labor dispugespecifically regulated based
on theTrade Union and Labor Relations Adjustment Act, by which the legitimacy of a
strike cannot be recognized if the strike is cdrioeit with a purpose other than the
improvement of working conditions. The ConstituabrCourt decided on 29 April
2010 that the application of the crime of interfere with business to an illegal strike
devoid of legitimacy in its purpose, procedure,raxye and method was constitutional
(Constitutional Court Decision 2009HunBal168). lghli of such decision, the
Government does not allow unlawful strike devoid lefyitimacy. However,
considering that the right of collective action tise essential right among the
fundamental labor rights, greatest prudence isngimedetermining the illegality of
strikes.

Measures to Guarantee the Activities by the Defende of Labor Rights and
other Human Rights

11. The legal system and conditions for the guararntf just and peaceful
activities of human rights defenders in the Repubfi Korea were also explained in
detail during the visit by the Special Rapporteartbe Situation of Human Rights
Defenders in 2013. The Government of the Repudili€orea upholds the principle
to guarantee peaceful activities of the human siglgfenders to the highest degree,
but limits violent and illegal activities to thegessary degree in accordance with law.

Legal Grounds for the Arrest and Imprisonment of Unon Members, Whether
They Conform with the International Human Rights Standards and the
Prisoners’ Rights

12. The Government defined the Railway Workers’ dgnstrike as illegal. The
arrest warrants for the 10 leaders of the uniorevi&ued on 17 December, and the
police attempted to execute the warrants on 22 mbee The arrest warrants were
requested in compliance with Article 200-2 of t@aminal Procedure Act, which
were then issued by the court. The suspects shadllbased if detention warrants are
not requested within 48 hours after their arresillowing this procedure, the
Prosecutors’ office requested detention warrant anasecuted the five union
members whose criminal allegations are evident afigestigation. The judge shall
hold hearing to examine the suspect when the detemtarrant is requested and
moreover, the detained person may request thewenfidegality of detention for the
court’s review, after the detention warrant is issy@rticle 214-2 of Criminal
Procedure Act). When the suspect is detained and prosecutechrnalso request bail
(Article 94 of Criminal Procedure Act). The arrested union members, including the



chairman of the Railway Workers’ Union, were allalveail, and currently no
member of the Railway Workers’ Union is in custody.

13. The criminal procedures of the Republic of Kore inconformity with
Article 9 of the ICCPR, subject to the review of imdependent judiciary that has
authority over all arrests and imprisonments.

14. Moreover, the provision of the crime of inteeiece with business (Article
314 of Criminal Act), which was applied to the union members, apyitiea person
who interferes with business of another by theaho# force. The said provision is
applied strictly according to the Supreme Court'sisien that the crime of
interference with business, as regards labor strizpplies only to cases in which the
strike was done at a time unexpected by the emplayed thereby limited the
employer’s free will on the continuance of the Ingsis by incurring great loss to the
employer (Supreme Court Decision, 2007D0o482, Deciole 17 March 2011). The
Supreme Court will decide whether or not the crimhénterference with business is
applicable to the Railway Workers’ Union strike.

15.  Although no member of the Railway Workers’ Umis currently in custody,
if they become subject to trial under custody asounmicted prisoners, they will
receive aid from a defense counsel according toQbestitution and th€riminal
Procedure Act. If they are unable to appoint a defense courisel; will receive aid
from a defense counsel appointed ex-officio by ¢bert (Article 33 ofCriminal
Procedure Act). Furthermore, Article 34 of thériminal Procedure Act reads, “[T]he
defense counsel or a person who desires to be ensgefcounsel may have an
interview with the accused or the suspect who &cqd under physical restraint,
deliver or receive any documents or things and lzenyedoctor examine and treat the
accused or the suspect,” and thereby provideshitawyer’s right to interview the
accused or the suspect and provide medical treatr8entlarly, theAdministration
and Treatment of Correctional Institution Inmates Act, in conformity with the
international human rights law and the internationaminal justice standards,
stipulates that the unconvicted prisoners shall Haeeright to visitations, right to
interview, and the right to medical treatment, etc.

16. The Government provides, as stated above nfoemation requested by the
Special Rapporteurs. The official legal proceedifogsnost of the cases related to the
Railway Workers’ Union strike are still under intigation for prosecution. If any
criminal sentence is finalized through the crimipabcedures, the convicts shall be
punished accordingly. If, instead, the State imtbuesponsible for illegal acts, there
will be corresponding national compensation andmicral compensation. The
Government of the Republic of Korea wishes that3$pecial Rapporteurs will take
into account all the information in a fair mannadanake an objective judgment.



