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l. INTRODUCTION

1. On 7 November 2013, Canada received a joint all@gdetter from 3 United Nations
Special Rapporteurs: the Special Rapporteur omighés to freedom of peaceful assembly
and of association, the Special Rapporteur onithat®n of human rights defenders, and
the Special Rapporteur on the rights of indigeresples.

2. The letter brings to Canada’s attention informatibat was received by the Special
Rapporteurs concerning the situation of Dr. CindpcBstock, who is the Executive
Director of the First Nations Child and Family CGuyiSociety of Canada. The letter
focuses on alleged incidents of monitoring andliegtan against Dr. Blackstock, allegedly
as a result of her litigation and human rights aéey work.

3. Inrelation to these allegations, the letter britg€anada’s attention Articles 1, 2, and 12
of the Declaration on the Right and Responsibility of Individuals, Groups and Organs of
Society to Promote and Protect Universally Recognized Human Rights and Fundamental
Freedoms," as well as Article 22 of thénternational Covenant on Civil and Political
Rights.

4. The letter requests, within sixty days, Canadaéswvgi on the allegations contained in the
letter and any additional information deemed peritrby Canada. In particular, the letter
requests Canada’s response to three questionsdregad below in full:

(i) Whether the Government, through Aboriginal Affairand Northern
Development Canada, the Department of Justicenothar Government entity
is currently monitoring Ms. Blackstock’s personacEbook page and other
activities and if so, the reason for such monitgrin

(i) The details, and where available the results, gfianestigation, and judicial or
other inquiries carried out in relation to the g#d monitoring of Ms.
Blackstock. Have any disciplinary or administratsanctions been imposed or
will they be imposed in the case of a finding obngdoing?

(iii) Please explain how the alleged actions undertake@dwvernment officials in
this case regarding the monitoring of Ms. Blackktace compatible with the
international norms and standards referenced above.

5. In this response, Canada will explain that thers baen no retaliation against Dr.
Blackstock, or any violations of Canada’s obligaiaunder domestic law or under any
international treaties to which it is a party. Caaavill explain how the allegations at issue
have been (and are still in the process of beiddyessed by multiple domestic remedial
mechanisms. Canada will also seek to clarify —@dect where appropriate — the factual
allegations that have been received by the SpdR@dporteurs. With respect to the
allegations of “monitoring” in particular, Canaddlvemphasize its position that there was
no wrong-doing in this matter. In order to prep@anada’s defence in domestic litigation,
public officials review relevant, publicly availablinformation, in accordance with all
applicable legal standards.

! Adopted as an Annex to General Assembly resollR/fi44 (9 December 1998).



6. Canada’s response will proceed as follows. In 8acti, Canada will provide some
background information on how the freedom of asgam and privacy rights of all
Canadians are respected and protected. In Sediti@@ahada will provide its views on the
allegations contained in the Special Rapporteetset. In Section IV, Canada will provide
its responses to the three questions that havepmsad. In Section V, Canada will provide
its concluding statements.

1. BACKGROUND INFORMATION : THE RELEVANT PROTECTIONS AND REMEDIES IN
CANADIAN LAW

7. There is a robust framework of protections in Camadaw to ensure that public officials
respect and protect individuals’ privacy and freedof association rights. Effective
remedial mechanisms are available where a violaifasuch rights has been alleged. This
section discusses four main elements of the frameatathe federal level.

8. Most fundamentally, rights are guaranteed at thestittional level in Canada by the
Canadian Charter of Rights and Freedoms (“the Charter”).? Section 2 guarantees the
fundamental freedoms, including freedom of expoegsfreedom of peaceful assembly,
and freedom of association. Tarter protects privacy rights through section 8, which
guarantees that “everyone has the right to be seagainst unreasonable search or
seizure.” The privacy rights under section 8 extémdeasonable informational privacy
interests, including in the context of online aitids> Section 8 also restricts the sharing of
individuals’ private information between governmeofficials® In the event of a
government action that unjustifiably violates fBlearter, courts can order an appropriate
and just remedy, including an injunction or an oraflecompensatory damages.

9. The federalPrivacy Act sets out a code of fair practices for the coltettiuse and
disclosure of personal information by federal goweent institutions. It also provides
those present in Canada with a right of acceshdw dbwn personal information held by
government institutions. An individual can complaia the Office of the Privacy
Commissioner about a refusal to give access toestqd personal information as well as
with respect to any improper informational praciicéhe Privacy Commissioner has broad
powers to investigate complaints, and issues artrepb findings and non-binding
recommendation$ As explained further below, Dr. Blackstock hasdugiee Privacy Act
on multiple occasions to access her personal irdbam, and she has availed herself of the
right to complain to the Office of the Privacy Coimssioner.

2 Part | of theConstitution Act, 1982, online: http://laws.justice.gc.ca/eng/const/pagextml.

% See e.gR. v. Mordlli, 2010 SCC 8, online: http://canlii.ca/t/28mRy;v. Cole, 2012 SCC 53, online:
http://canlii.ca/t/ft969.

* See e.gR. v. Mills, [1999] 3 S.C.R. 668 at para. 108 (“Privacy iné¢sén modern society include the reasonable
expectation that private information will remaimdidential to the persons to whom and restricteth&purposes
for which it was divulged.”), online: http://canta/t/1fqkl.

®R.S.C. 1985, c. P-21, online: http://canlii.ca&24&6.

® If the individual still disputes the governmenstitution’s refusal of access after a report isiéssby the
Commissioner, either the individual or the Comnussir can seek judicial review of the refusal.



10. The federalAccess to Information Act grants all those present in Canada a right ofsacce
to records under the control of federal governniestitutions’ An individual has a right
to complain to the Office of the Information Comsiaer in respect of a government
institution’s refusal to disclose requested recorfise Information Commissioner has
broad powers to investigate complaints and issuespart of findings and non-binding
recommendations in respect therof.

11. Finally, the Canadian Human Rights Act (“CHRA”) protects people in Canada from
discrimination when they are employed by or receservices from the federal
government, First Nations governments or compathas are regulated by the federal
government. People can turn to the CHRA to protect themsebgainst harassment or
discrimination that is based on one or more ofghehibited grounds of discrimination,
which include race, national or ethnic origin, aade. The Canadian Human Rights
Tribunal (“CHRT”) adjudicates complaints of discrimation under the CHRA. Where
appropriate, the CHRT has the authority to ordereative measures, including a change
in policies and compensatory damages.

12. In 2007, the First Nations Child and Family CariSgciety of Canada (“the Caring
Society”) and the Assembly of First Nations fileccamplaint alleging that the federal
Government of Canada had violated the CHRA as @treg inequitable funding for the
provision of child and family services on reservais will be referred to below as “the
2007 CHRA complaint”. In her role as Executive Bi@ of the Caring Society, Dr.
Blackstock has been a prominent advocate in reldatdhis complaint, which is currently
being heard by the CHRT.

13. The Special Rapporteurs’ allegation letter focuses alleged retaliation against Dr.
Blackstock by the Government of Canada. Sectionl 1df the CHRA protects
complainants — including the Caring Society and Blackstock — from retaliation. It
provides that “[i]t is a discriminatory practicerfa person against whom a complaint has
been filed ..., or any person acting on their belalfetaliate or threaten retaliation against
the individual who filed the complaint or the akehvictim.” The Caring Society has
added to its original 2007 CHRA complaint a compiahat the Government of Canada
engaged in retaliatory measures against the Caimgety and Dr. Blackstock. The
ongoing proceedings in relation to the retaliattmmplaint are discussed in more detail
below.

"R.S.C. 1985, c. A-1, online: http:/canlii.ca/tB2

8 Once the report is issued by the Commissionéngifndividual still disputes the government ingtiin’s refusal
to disclose, either the individual or the Commissiocan seek judicial review of the refusal.

°R.S.C. 1985, c. H-6, online: http://canlii.ca/Z8L.



I"I. CANADA’'SVIEWS ON THE ALLEGATIONS CONTAINED IN THE SPECIAL
RAPPORTEURS' JOINT ALLEGATION LETTER

14. The allegation letter sent by the Special Rapposteanveys a number of allegations that
require either clarification or correction. Undeetfour sub-headings below, Canada will
respond to seven key issues.

a. Funding levels for the provision of child and famiy services on reserve have
increased subsequent to the filing of the 2007 CHRéomplaint

15. First, the allegation letter conveys an allegatibat “federal project funding for child
welfare services” was reduced one month after #enG Society’'s CHRA complaint was
filed in February 2007. It is unclear to Canadaciz@y what kind of funding is being
referred to in the letter, and Canada is not awdrany funding changes that would
reasonably fit this description.

16. Project funding in the form of funding for non-sees delivery activities and projects
related to the provision of child and family seegoon reserve has actually increased since
the filing of the CHRA complaint’ Furthermore, federal program funding to First biasi
agencies for the provision of on reserve child &andily services has also consistently
increased in that time period. For the fiscal y2@06-07, Aboriginal Affairs and Northern
Development Canada (“AANDC”) provided over $449lioii in funding for the provision
of child and family services on reserve. In 200D&0this number rose to over $489
million; by 2012-13, funding had reached $627 miili The AANDC website provides
further information on the increases in fundingelesv*

b. Funding of the Caring Society was not changed as esult of the 2007 CHRA
Complaint

17. Second, the Government of Canada did not make laayges to the funding provided to
the Caring Society as a result of the 2007 CHRAplamt.

18. The Caring Society is a national non-profit orgatian that is engaged in advocacy,
research, and policy development for Aboriginaldrein, youth and families in Canada. It
does not provide direct child and family welfarevéses to First Nations children or

9|n the fiscal year 2006-2007, the total fundinghi$ nature was $270,000. Beginning in 2011-201® a
continuing into 2013-2014, the total annual fundiegl is $2,270,000. Such funding falls under tategories.
First, funding made available specifically for ceipabuilding which can be used for financial tiaig, enhancing
tripartite processes, and information managemenfibmation technology training. Second, fundingdaavailable
for regional roundtables which is provided to adfparty to help organize, prepare, facilitate orépnd follow-up
on regional meetings between First Nation, fedenad, provincial or territorial officials.

1 «Better Outcomes for First Nation Children: Abdrigl Affairs and Northern Development Canada's Rsla
Funder in First Nation Child and Family Servicespdated May 2013), online: http://goo.gl/m1ltwF4.



families living on-reservé? Beginning in late 1990s-early 2000, AANDC begaowviding
funding to the Caring Society for the followingtiatives:

e to support Dr. Blackstock’s participation in a coitige that provided analysis
and recommendations on AANDC’s First Nations Chaldd Family Services
program as part of the Joint National Policy Reyiew

e to undertake a study of the voluntary sector resssiavailable to children and
families living on reserve as part of the VoluntéBgctor Initiative Program;
and

* to complete a comprehensive research project aahgdoviding evidence-based
recommendations to improve existing AANDC fundiogiulas for the provision
of First Nations child and family services on-reserThe three-phase project,
known as the Wen:de report, identified three ogifor new funding formulas to
support policy and practice in First Nations claltt family service agencies.

19. By end of fiscal year 2005-2006, these projectsbeeh funded to completion.

20. AANDC is not currently providing project funding tihe Caring Society, but neither
AANDC nor the Government of Canada more generalgdenchanges to the funding
provided to the Caring Society as retaliation fug 2007 CHRA complaint. As with any
other organization or individual, the Caring Sogiean submit proposals for any projects
open to public bid.

c. Public officials conducted themselves with reason#éb prudence in light of the 2007
CHRA complaint, and there was no retaliation againsDr. Blackstock

21. Third, the letter states that shortly after the 2G@HRA complaint was filed, “Ms.
Blackstock also began to receive reports that Goment officials were dissuading First
Nations from meeting with Ms. Blackstock and theri@@ Society”. This allegation is
vague and there is no indication in the letter ihas supported by objective evidence.
Canada is not aware of any conduct by its officidat would reasonably fit this
description.

22. The fourth issue relates to a meeting on the mgreih9 December 2009 at AANDC
headquarters, between the AANDC Minister's then i@erSpecial Assistant (and
subsequent Chief of Staff) and a select group fiteenChiefs of Ontario. On this issue, the
information received by the Special Rapporteurseapp to be incomplete. The meeting
had been arranged on short notice the day befoder to accommodate the schedule of
the four Chiefs in attendance. On the morning efrtieeting, one of the Chiefs invited Dr.
Blackstock to attend as a technical advisor, singt AANDC officials did not have
adequate notice. The Minister's Senior Special #tast felt the need for additional
preparation and briefing in order to responsiblytipgate in a meeting with Dr.
Blackstock, out of a concern that a number of issteld arise and he would not be in a

12 AANDC's First Nations Child and Family Servicesogram provides funding to assist in ensuring thetgand
well-being of First Nations children on reservesoypporting culturally appropriate prevention andtection
services for First Nations children and their faesl See online: http://goo.gl/P4e7AQ.



23.

24.

25.

26.

position to address them. These issues include@@& CHRA complaint as well as a
new child and family services program that was ¢é&mroduced by AANDC.

AANDC did not have an opportunity to provide thenidter's Senior Special Assistant
with an appropriate briefing before the Chiefs &rdBlackstock arrived for the morning
meeting. Once they arrived, the Minister's Senipe@al Assistant stated in a firm but
apologetic manner that he was willing to proceethwhe meeting as planned, but that Dr.
Blackstock could not attend the meeting. He expldithe reason why, apologized, and
said that he would be willing to meet with her ve tfuture. He subsequently extended an
invitation to such a meeting to Dr. Blackstock inetter dated 29 January 2010. Dr.
Blackstock did not act on this invitation.

The approach taken by the Minister's Senior Spegissistant — to not allow Dr.
Blackstock to participate in that specific meetihgt to invite her to a subsequent meeting
instead — was _not a retaliatory measure against Rather, it was a reasonable and
objectively applied measure that was consistertt thié responsible and prudent approach
that is generally taken by senior public officiallo, in the course of their daily business,
must be prepared for and attend many meetingsvamiety of important and high profile
issues for their respective departments and foGiineernment of Canada.

Once the meeting had begun, Dr. Blackstock wasvallicto wait outside the meeting room
in a reception area. As described in the allegdgter, a commissionaire (a departmental
security official) remained in the reception ara@thviner. This was certainly not intended to
intimidate Dr. Blackstock; rather, it was an obpeetapplication of standard governmental
security protocols on building access. Due to aumderstanding on the part of a
departmental official, proper security protocolsdh#ot been followed in admitting the

group of meeting attendees into the building. Agsult, Dr. Blackstock (and the others
who had come for the meeting) had not been giverafipropriate visitor's pass. Standard
protocols therefore required Dr. Blackstock to haweescort while in the building. The

commissionaire was acting in this role.

d. The allegations relating to the collection and usef Dr. Blackstock's personal

information have been investigated and appropriatgl addressed

In 2011 and 2012, Dr. Blackstock received disclesafra number of government records
after exercising her right of access (underRh@acy Act) to personal information held by

government institutions. The final three issueseadiin the allegation letter arise from
those documents.

131t should be noted that all three of these issueseing considered in the ongoing CHRT retaligfimceedings.
They were also the subject of a complaint by DacRktock to the Office of the Privacy Commissiofidre report
of findings and recommendations in relation tol#teer complaint was released on 28 May 2013:Ase®&X 1,
Office of the Privacy Commissioner of Canada, “@¢pf Findings: Investigation into the persondbimation
handling practices of the Department of AborigiA#kirs and Northern Development Canada and thealepent
of Justice Canada, in respect of Dr. Cynthia Blaads'. Both the Office’s report and the CHRT reddilbn
proceedings are discussed further below, in Casagaponse to Question 2.
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The fifth issue concerns allegations that Dr. B$tckk's Registered Indian Record
("RIR”) was accessed for improper or illegal purpesby AANDC officials. These
allegations are simply not true. RIRs are subjedaigorous security protocols in order to
protect the significant privacy interests that tieay implicate. Although the current Indian
Registration System does not contain an audit drdibg, the litigation team does not have
access to the Indian Registration System and theg honfirmed that they did not review
or request to review Dr. Blackstock’s RIR. To Casacknowledge, Dr. Blackstock’'s RIR
has only been accessed on two occasions, for tvegifgp and entirely appropriate
purposes, since the filing of the 2007 CHRA conmglanitially, to disclose copies of that
record to Dr. Blackstock, in response to her regifggsdisclosure of personal information
pursuant to th@rivacy Act; and subsequently, to perform an internal reviewlétermine
whether Dr. Blackstock’s RIR had been improperlgessed. Canada is not aware of any
instances where Dr. Blackstock’'s RIR was accessednfiproper or illegal purposes,
including any related to the defence of the 2007R8Hcomplaint. The Office of the
Privacy Commissioner, in its report with respecthite same allegation, concluded that it
was “not well-founded” as there was not “sufficiamd objective evidence to support the
complainant’s allegations™.

Sixth, the Special Rapporteurs’ letter describdsgations that public officials — from
AANDC and the Department of Justice Canada — erjage monitoring of Dr.
Blackstock’s Facebook page. Dr. Blackstock has us®H traditional and social media,
including Facebook, to address various issues #natrelevant to the 2007 CHRA
complaint and provide details on matters that Haeen raised in the course of the hearing.
This included the posting of portions of confidahtranscripts on her personal Facebook

page.

Canada acknowledges that a limited number of AANBX@I Department of Justice
officials (who were involved in the litigation ohe 2007 CHRA complaint) periodically
viewed Dr. Blackstock’s publicly accessible Facdbpage during the period of February
2010 to approximately August 2011, for the purpaseesponding to the Caring Society’s
2007 CHRA complaint. Canada also acknowledgesftbat time to time in this period,
information viewed on Dr. Blackstock’s publicly assible page was circulated among
officials involved in the litigation — but only infmation that was considered relevant to
the litigation. For example, in 2010 review of Blackstock’'s Facebook page determined
that she was posting CHRT cross-examination trgstsahat were not publically available
on her Facebook page. This was brought to thetattenf the CHRT, which determined
that this was an inappropriate posting.

It must be kept in mind that it is entirely appriape for parties engaged in litigation to find
out information about each other, including motimatand reasons for pursuing the
litigation as well as their views on issues raidedng the course of litigation and on how
the litigation is progressing overall. At no timeasvDr. Blackstock’s Facebook page
accessed through subterfuge or the circumventionprdfacy settings. The online

information being viewed was publicly accessibl®imation, being accessed by a public
official who was using his or her own personal ek account. The page was only

14 SeeAnnex 1, ibid. at para. 106.
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32.

33.

34.

accessed in order to find information relating e tegal defence of the 2007 CHRA
complaint. When Dr. Blackstock strengthened the/gmy protections on her Facebook
page, this significantly limited the information cassible to the general public and
therefore public officials.

The Office of the Privacy Commissioner, in its reapmn these allegations, recognized that
“in the context of ongoing litigation, the courtave held that a party initiating litigation
provides implied consent to a certain amount obprg of their private affairs for the
proper determination of the litigation>”However, the report concluded that certain pieces
of information that had been incidentally accessedr. Blackstock’s personal page had
not been sufficiently related to this legitimaterpase for information-gathering. The
report found that certain aspects of the Facebootessing by AANDC and the
Department of Justice had violated therivacy Act.!’” The report's resulting
recommendations will be discussed in further ddtaibw, in response to Question 2 from
the Special Rapporteurs.

Canada submits that the periodic accessing of xckBtock's Facebook page was not a
retaliatory measure. It was done by public offigiatting in good faith, seeking to enhance
their litigation work. To the extent that thesei@ts may have incidentally implicated Dr.
Blackstock’s privacy interests, it was certainlyt imdentional. Further, the information at
issue had been openly publicized on a websitenthatpublicly accessible.

Seventh, and finally, it has been alleged that “A¥MNand Department of Justice officials
were systematically monitoring Ms. Blackstock’s fessional meetings and
presentations”, and sent emails “containing disgiataremarks about Ms. Blackstock”. It
is a fundamental behavioural expectation of all&ian public officials that they will treat
all Canadians with respect, dignity, and fairnes®th in public and in the course of intra-
governmental dealing$.

With respect to the allegation of “systematic monitg” of meetings attended by Dr.
Blackstock and presentations given by her, Caneklacavledges that AANDC and Justice
officials have attended some of Dr. Blackstock'lfengagements and presentations in
the course of their work. Canada also acknowledgasin some instances, these officials
reported to their colleagues information that wakewant to the files on which they
worked.

15 SeeAnnex 1, ibid. at paras. 73-74, 76.

16 SeeAnnex 1, ibid. at para. 77 (in particular, “information relatecthe complainant’s friends, personal views,
skills, interests, and residency”).

1" SeeAnnex 1, ibid. at paras. 82-83.

18 See Treasury Board of Canada Secretaraties and Ethics Code for the Public Sector (2011), online:
http://goo.gl/TYXS1P. (“Respect for People” is thexond of five core behaviours expected of all faldeublic
servants: “Treating all people with respect, digminhd fairness is fundamental to our relationshiip #he Canadian
public and contributes to a safe and healthy waskrenment that promotes engagement, openness and
transparency.”).
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When public officials attend such events they doopenly and in an official capacity.
Canada submits that this is normal and approphbateviour for any policy official and
any litigator who must stay informed on the isstied he or she works on. It could in no
way be considered “systematic monitoring” — letn@dretaliation” against a human rights
defender. Dr. Blackstock, as the Executive Direatbrthe Caring Society, frequently
appears as a speaker at public events and condsreapen to the public, delivering
remarks on issues relating to child welfare, thekweing done by the Caring Society, and
the 2007 CHRA complaint. It is to be expected thase events would draw the good faith
interest of public officials in relation to the op#ons, programs, and litigation for which
they are responsible. On the whole, the Canadidfiqis better served when its public
servants hear the perspectives of non-governmadtaicates. Although officials working
on the 2007 CHRA complaint reported to each otlemftime to time on relevant
information, including public remarks by Dr. Blatésk, there was no “systematic” effort
to “monitor” Dr. Blackstock’s public activities.

Canada notes that this position is supported byré¢ipert of the Office of the Privacy

Commissioner, which concluded that the informatmnesented by Dr. Blackstock at
conferences and other events did not generallytitotes“personal information”; rather, it

was properly characterized as views and opinioas Were presented for professional
purposes on behalf of the Caring Society. Evenhim few incidents when “personal
information” was incidentally gathered in relatiomDr. Blackstock’s public appearances,
it was gathered for legitimate purposes flowingrirgovernment programs or activiti€’s.

V. ANSWERSTO THE SPECIAL RAPPORTEURS QUESTIONS

a. Question 1

The Special Rapporteurs asked Canada “whether theer@ment, through Aboriginal
Affairs and Northern Development Canada, the Depamt of Justice, or another
Government entity is currently monitoring Ms. Blatdck’s personal Facebook page and
other activities and if so, the reason for such itooimg.”

No member of the litigation team that is resporesifolr the 2007 CHRA complaint (and
the related retaliation proceedings) is currentlgnitoring or otherwise accessing Dr.
Blackstock’s personal Facebook page. The accesdiy. Blackstock’'s Facebook page
by the litigation team, which consists of officidfl®m AANDC and the Department of
Justice, ceased when she chose to strengtheniliacypsettings so that information was
no longer available to the general puBficCanada is not aware of any other public
officials who are currently monitoring or otherwiaecessing Dr. Blackstock’s Facebook

page.

As for Dr. Blackstock’s other activities (for exalappublic speeches), the Government of
Canada is not monitoring them. Dr. Blackstock'sspreaations or public appearances

19 SeeAnnex 1, supra note 13at paras. 37-40.

20 Dr. Blackstock has provided evidence in the cantéthe ongoing CHRT proceedings to the effect g has
strengthened her Facebook privacy settings, sdhibgtare now set to the most restrictive level.
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regularly occur at events where public and departatefficials have also been invited to
attend because of the nature of the discussiondis&sssed above, such attendance would
be within the normal scope of those officials’ @sti Canada has no systematic policy or
practice of monitoring Dr. Blackstock’s activitieed it never has.

b. Question 2

The Special Rapporteurs asked Canada to provide d#tails, and where available the
results, of any investigation, and judicial or atlquiries carried out in relation to the
alleged monitoring of Ms. Blackstock. Have any ghnary or administrative sanctions
been imposed or will they be imposed in the casefofding of wrongdoing?”

Following media reports of Dr. Blackstock’s alleigat that her RIR had been improperly
accessed, AANDC conducted an internal review terdehe whether there had been a
breach of thePrivacy Act. As stated above, AANDC determined that there was no
evidence to support the allegation that Dr. Blaotiss RIR had been improperly accessed
or that thePrivacy Act had been breached.

In addition, most of the allegations containedha Special Rapporteurs’ letter have been
the subject of two quasi-judicial processes thatewnitiated by Dr. Blackstock and / or
the Caring Society.

First, Dr. Blackstock made a complaint to the CGffwf the Privacy Commissioner on 19
March 2012. Generally speaking, the complaint corexd the same set of allegations
discussed in Section lli(c), above, and was basedinformation gathered by Dr.
Blackstock through multiple requests pursuant eoRthivacy Act for disclosure of personal
information. In conducting its investigations, tkdfice of the Privacy Commissioner
appoints a neutral investigator to conduct a faxdtiig process by meeting with the
complainant and with the government entities ingid, and discussing the allegations
with each party. Once the fact-finding is complée, Office of the Privacy Commissioner
issues a report with its findings and recommendatioThe Office of the Privacy
Commissioner’s final report on Dr. Blackstock’s qaaint was released to the involved
parties on 28 May 2013. A copy of the report caridoed atAnnex 1to this responsg-

The findings and recommendations of the Office ¢ Privacy Commissioner can be
summarized as follows:

* On the allegation that officials had monitored Btackstock’s public speaking
engagements, and then circulated reports to dficia AANDC and the
Department of Justice: “the information in questdid not constitute ‘personal
information’ under the Brivacy Act], and as such, there could be no improper
collection or dissemination of such informatidi.Even in the few incidents
when “personal information” may have been gatheriedwas gathered for

%L The report was not made publicly available by@wenmissioner or by the Government of Canada, bist it
publicly available on the website of a Canadiaradicaster (APTN, the Aboriginal Peoples Televisi@tork):
http://goo.gl/Sp6g8S.

22 Annex 1, supra note 13 at 29. See also paras. 26-38.
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46.

purposes related to government programs or ae?tiSince there had been no
violation of thePrivacy Act, there were no recommendations made in relation to
this allegation.

« The allegation that officials had repeatedly acedssand monitored the
complainant’s social media feeds (in particular personal Facebook page) was
found to be well-founded in certain limited ways,explained above at paragraph
312 Three recommendations were made: (a) that AANDLCthe Department of
Justice only access and view personal informatiostqul to Dr. Blackstock’s
social media site where demonstrably necessaryelation to government
programs or activities, something Canada submits aeeady being done; (b)
that any personal information that had been cdttdby AANDC and the
Department of Justice from social media sites bstraged, to the extent
permitted by law; and (c) that AANDC and the Depaant of Justice “develop
and implement internal policies and guidelines gowg employee access to
social media sites for the collection of person&bimation”?®

* The allegation that officials from AANDC repeatedgcessed Dr. Blackstock’s
RIR from the Government of Canada’s Indian staéggstration database, where
no issues relating to her Indian status existeds ¥oaind to be “not well-
founded.” Nevertheless, in order to enhance aceduility for officials’ access of
such records, it was recommended “that AANDC immetn activate and
monitor audit trails” for the databa&®.

AANDC accepted and is complying with the recommeéiotia of the Office of the Privacy
Commissioner. In addition, the Department of Jestias been taking steps that address the
recommendations. The Department has an internasiteelvith links to jurisprudence and
scholarly articles, as a resource to inform couabelut collecting social media evidence
for civil litigation purposes. The website includgsidance on related ethical and privacy
issues. The Department is also preparing its owdagice materials for counsel on issues
such as social media searches, and the gatherthgtarage of social media evidence for
civil litigation.

The second domestic remedial process that has inéeted is the Caring Society’s
retaliation allegation under the CHRA. As explaimddbve, the Caring Society has claimed
that Canada violated section 14.1 of the CHRA lyaging in retaliatory measures against
Dr. Blackstock. The proceedings in relation to thaflegations are addressing four issues
that were also raised in the Special Rapportewtsért the December 2009 Chiefs of
Ontario meeting at AANDC headquarters; the AAND@amting on Dr. Blackstock’s
public speaking engagements; the periodic accessimy. Blackstock’'s Facebook page;
and the allegation that there had been improperssatg of Dr. Blackstock’s RIR.

% Annex 1, ibid. at paras. 39-40.
% Annex 1, ibid. at paras. 56-82.
% Annex 1, ibid. at para. 83.

% Annex 1, ibid. at para. 107.
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48.
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The CHRT retaliation proceedings are still ongoiiign witnesses were heard on the
retaliation allegations over 8 days of hearingsabruary, March and July of 2013. Dr.
Blackstock was the first witness. Final written negentations on the retaliation allegations
were filed in early August by the Caring Societye tAttorney General of Canada, and the
Canadian Human Rights Commission, which all madal foral submissions on August
72" Canada now awaits the decision of the CHRT ométadiation allegations, which will
be released together with the decision on thermaid@007 CHRA complaint. If the CHRT
finds that there was retaliation in this case,gbeential remedial orders include damages
for Dr. Blackstock or the Caring Society, and / appropriate training for officials
involved.

As for whether any disciplinary or administrativenstions have been or will be imposed,
for the reasons stated above it is Canada’s positiat there was no individual wrong-
doing in this matter. To the extent that Dr. Blaok&’s privacy interests were impacted, it
was incidental to a legitimate purpose for pubfftc@ls acting in good faith. AANDC and
the Department of Justice engaged fully with th&c®fof the Privacy Commissioner in
addressing Dr. Blackstock’s complaint, and whengrapriate have been taking steps that
address the recommendations. Canada awaits th&iateof the CHRT on the retaliation
allegations that have been made under the CHRA.

c. Question 3

The Special Rapporteurs asked Canada to “pleastiexpow the alleged actions
undertaken by Government officials in this caseardmg the monitoring of Ms.
Blackstock are compatible with the internationaime and standards referenced above.”

For the reasons explained above, Canada submitthéra has been no retaliation against
Dr. Blackstock. Canada has not attempted to intweidDr. Blackstock, or otherwise
discourage her from engaging in advocacy work. Capadian legal framework contains a
number of mechanisms to ensure that the freedoassdciation and privacy rights of all
Canadians are respected and protected. Canadadvésdep information above to explain
why none of the allegations related in the Spe&apporteurs’ letter (such as the
allegations of “monitoring”) are well-founded alkgns of retaliation against Dr.
Blackstock.

Indeed, the situation of Dr. Blackstock illustratié®e robust nature of Canada’s legal
framework to protect the privacy and fundamentakfioms of all Canadians. As this
response has made clear, Dr. Blackstock has avh#eself of a number of domestic
protections and remedies to hold the Governmer@asfada publicly accountable for its
conduct. Dr. Blackstock has made a number of regdesdisclosure of information under
the Privacy Act and theAccess to Information Act. The information disclosed to Dr.
Blackstock by AANDC and the Department of Justinegompliance with those requests,

%’ The Canadian Human Rights Commission’s final emittepresentation to the CHRT (dated 1 August 2013)
submits that the periodic accessing of Dr. Blaoks®Facebook page did not constituterama facie case of
retaliation contrary to the CHRA. The Commissiotyanade submissions on the allegations relatedrto D
Blackstock’s Facebook page.
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53.

54,

included voluminous correspondence between pulfficials on matters such as the 2007
CHRA complaint. When Dr. Blackstock took issue wattrtain aspects of the information
disclosed, she freely took the matter public thiotige national broadcast media.

Dr. Blackstock also continues to avail herself afméstic remedial mechanisms —
mechanisms that have been established by Canadaandance with its obligations under
international human rights law. The first mechanib®ing her complaint to the Office of
the Privacy Commissioner, was designed to addnmeskuli detail her concerns with
government information-gathering practices. As dbed more fully above, AANDC and
the Department of Justice engaged fully with th&c®fof the Privacy Commissioner in
addressing Dr. Blackstock’s complaint, and whengrapriate have been taking steps that
address the recommendations. The second mechab&ny the retaliation allegations
under section 14.1 of the CHRA, was designed tectly address Dr. Blackstock’s
concern that she had suffered retaliation by vidtiber role as a human rights defender.
Canada now awaits the decision of the CHRT on th#lsgations. Fair process, including
rights to make submissions and (before the CHRT)witnesses, has been observed in
each domestic remedial process.

CONCLUSION

In sum, Canada submits that in relation to theasitm of Dr. Blackstock, it has acted in
full accordance with its domestic legal obligaticared the treaties to which it is a party.
Canada maintains a robust legal framework for thategtion of basic rights that is
consistent with its international treaty obligaBoi€anada’s public officials have acted in
accordance with that framework in relation to Diadkstock. There has been no retaliation
against Dr. Blackstock. The allegations conveyedhgy Special Rapporteurs have been
and are still in the process of being addresseddoyestic remedial mechanisms. Canada
has engaged fully with the domestic remedial preeggnitiated by Dr. Blackstock to
address her concerns.

Canada would be pleased to provide additional m&tion once the CHRT proceedings in
this matter have concluded, should that be of @stietio the Special Rapporteurs.

Ottawa
9 January 2014
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