(Translated from Arabic)
L Preliminary comments

1. We would like to begin by drawing attention to the fact that the State of Kuwait is
among the region’s trailblazing States in regard to freedom of expression, other freedoms,
and separation and independence of powers, including judicial power.

2. In this connection, we also wish to point out that the NGO Reporters without
Borders has assigned the State of Kuwait one of the highest rankings in its regional index of
freedom of opinion and expression.

3. It is also noteworthy that the State of Kuwait has shown respect for human rights
defenders at both the national and international levels. In this regard, it may be recalled that
the NGO Human Rights Watch found no venue other than the State of Kuwait in which to
present its regional report this year and it did so in full freedom and with extensive
coverage by the local and foreign news media. :

4. The State of Kuwait is among the few States in the region endowed with an elected
parliament and a free media, which confirm the status that human rights values enjoy in its
territory.

5. We also wish to point out that the State of Kuwait has signed numerous international
human rights-covenants and conventions and, within the region, has an outstanding record
of accession to such instruments.

6. Accordingly, the high esteem in which human dignity is held in the State of Kuwait
is clearly evident, as illustrated by the fact that, under the Kuwaiti Constitution, “everyone
is equal in human dignity” (art. 29) and “no one may be arrested, detained, searched or
compelled to reside in a specified location nor shall his freedom of residence or movement
be restricted, except as provided by law, and no one may be subjected to torture or
degrading treatment” (art. 31). Moreover, everyone enjoys constitutional protection under
the terms of article 34 which stipulates that “an accused person is presumed innocent until
proved guilty in a legal trial during which the requisite safeguards for his exercise of the
right of defence are secured”.

7. In conformity with the above principle, article 184 of the Criminal Code (Act No. 16
of 1970) stipulates that: “Anyone who arrests, imprisons or detains a person in
circumstances other than those in which such is permitted by law, or without observing the
legally prescribed procedures, shall be liable to a penalty of up to 3 years’ imprisonment
and/or a fine of up to 225 dinars. If such acts are combined with physical torture or a threat
to kill, the penalty shall be a term of up to 7 years’ imprisonment.”

8. As already indicated, under article 34 of the Constitution, “an accused person is
presumed innocent until proved guilty in a legal trial during which the requisite safeguards
for his exercise of the right of defence are secured”.

9. In view of its firm belief in all types of freedoms, the State of Kuwait has enshrined
them in its Constitution and incorporated them in its legislation. Under article 36 of the
Constitution: “Freedom of opinion shall be guaranteed. Everyone shall have the right to
express and propagate his opinion orally, in writing or by other means in accordance with
the legally prescribed conditions and procedures.” This right is further safeguarded by
article 137 of the Criminal Code under which it is not deemed to constitute an offence of
contempt of court if an opinion expressed by the accused falls within the limits of fair
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criticism, in good faith, of a court judgement from the standpoint of its determination of the
facts or the manner in which it applies the law thereto.

10.  The above review of the provisions of the Constitution and the laws in force in the
State of Kuwait provides full and clear information in response to a number of questions
raised in the communication dated 25 February 2015 concerning the judicial proceedings
brought against Mr. Mohammed al-Ajmi and Mr. Abdulhakim Abdurrazzaq Abdulhadi
Shabath (although he is nicknamed “Abdulhakim al-Fadhli”, as indicated in the OHCHR
communication, his official identity documents bear the name that we have used).

11.  We wish to emphasize that the judicial proceedings brought against Mr. Mohammed
al-Ajmi and Mr. Abdulhakim Abdurrazzaq are unrelated to the defence of human rights. It
is not against the law to be a human rights defender in the State of Kuwait since Kuwaiti
law makes no reference whatsoever to such an offence. Moreover, the State’s Constitution
and legislation do not differentiate or discriminate on grounds of origin, occupation or race.
In fact, article 29 of the Constitution stipulates that: “Everyone is equal in human dignity
and in public rights and duties before the law, without distinction as to race, origin,
~ language, or religion.”

12. It should be borne in mind that, if an individual knowingly commits an unlawful act
by, for example, publicly defaming other persons, resisting police officers in the
performance of their duties or taking part in an unauthorized demonstration that jeopardizes
the freedoms and interests of others, he cannot hide behind a claim to be a human rights
defender and, as such, immune from legal proceedings brought by an injured party with a
view to restoring the latter to good standing or establishing the offender’s culpability.

13. It should also be borne in mind that both Mr. Mohammed al-Ajmi and Mr.
Abdulhakim enjoyed all the legally guaranteed safeguards provided for in the Kuwaiti
Constitution and legislation and also in international instruments, including the right to a
fair trial at all levels of jurisdiction, the right to appoint defence counsel, the right to be
tried in public, and all the other rights to which accused persons are entitled under Kuwaiti
law.

IL. With regard to the questions concerning Mr. Abdulhakim al-Fadhli

1. The name “Abdulhakim al-Fadhli” which is used in the OHCHR communication is a
nickname. His real name, as written in his official documents, is Abdulhakim Abdurrazzaq
Abdulhadi Shabath.

2. Mr. Abdulhakim, not being a Kuwaiti national, is residing illegaily in the State of
Kuwait.

3. A study of his case file No. 65/2014/Criminal Misdemeanours (4997/2014/Common
Misdemeanours) shows the following:

+ With regard to the substance of the case, on 7 July 2014, the said person was
referred to the Criminal Investigation Department by the police officers concerned
on the charge of insulting a public official while attempting to enter the Central
Prison without authorization. When he was duly brought before the competent
investigator on 8 July 2014, the accused requested permission to contact a lawyer
and was allowed to do so. When the accused was questioned on the same day in the
presence of a lawyer, he denied the charge against him and claimed to have been
assaulted at the time of his arrest while monitoring the detention of a prisoner;

+ On 21 July 2014, the Directorate General of Investigations ordered the accused to be
brought before the Misdemeanours Court on the above-mentioned charge of
insulting a public official. The question of his injury and his claim to have been
assaulted were referred to the competent Public Prosecution office and formed the
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4.

subject of case No. 626/214/Kuwait City Prosecutions which is still under
investigation;

* The Department of Public Prosecutions of the Directorate General of Investigations
at the Ministry of the Interior brought a criminal action against the said person
before the Misdemeanours Court on the charge that, on 7 July 2014, he had insulted
a public official on duty by addressing him in the terms specified in the case file,
which constitutes a punishable offence under the provisions of article 134, paragraph
2, of the Criminal Code;

* On 4 September 2014, the Misdemeanours Court sentenced the said person, in his
presence, to 1 month’s imprisonment on that count;

* On 7 September 2014, the said person lodged a petition with the Misdemeanours
Court of Appeal requesting annulment of that judgement and a hearing was
scheduled for 15 April 2015 before the second division of the Misdemeanours Court
of Appeal,; '

+ With regard to his period of detention from 7 July to 7 August 2014, he was arrested
in the afternoon of 7 July 2014 in the Sulaibiya district and sent for questioning. The
competent investigator decided to remand him in custody for a period of 10 days
from the date of his arrest and, on 16 July 2014, a judge approved an extension of
his remand in custody. At a hearing on 7 August 2014, the competent
Misdemeanours Court ordered his release;

* Accordingly, the procedures for the said person’s detention were based on decisions
taken by a competent body within the limits of its legally prescribed authority under
articles 9, paragraph 2; 10; 11; 39, paragraphs 1 and 2; 48; 56; 60; 69; 70 and 144 of
the Code of Criminal Procedure.

With regard to the questions concerning the case of the illegal resident Abdulhakim

Abdurrazzaq Abdulhadi Shabath who was accused of inciting a riotous assembly:

* A study of case file No. 409/2012/Criminal Investigations (1137/2012/Kuwaiti City
Prosecutions) shows the following:

(a) He incited and directed the other persons accused in the case to
commit an act of riotous assembly in a public square in the Taima district and this
criminal act was committed at his instigation;

(b)  Through his Twitter social networking account FHAKEEMQ80, he
called for a demonstration on a public thoroughfare, thereby prejudicing the rights of
others and disrupting traffic, without authorization from the competent authority;

* These constitute punishable criminal offences under articles 48, paragraph 1, and 52,
paragraph 1, of the Criminal Code; article 34, paragraph 1, of Act No. 31/1970; and
articles 12, paragraph 1, and 16, paragraphs 1, 2, and 3, of Legislative Decree No.
65/1979 concerning public meetings and gatherings;

» With regard to the circumstances of his detention for questioning, he was arrested on
12 December 2012 under the terms of a warrant issued against him in connection
with another case (No. 357/2012/Jahra Prosecutions, filed as No. 62/2012/Sulaibiya
Crimes) and was released on 20 March 2013 after being acquitted by a judgement of
the Court of Appeal;

With regard to the case in question, on 19 December 2012, having heard his
statements in the presence of his lawyers Abdulaziz Saud al-Muteiri and Mohammed
Dokhy al-Hasban, the Public Prosecution decided to remand the accused in custody
on the expiration of his remand order in connection with the previous case (No.
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357/2012/Jahra Prosecutions, filed as case No. 62/2012/Sulaibiya Crimes) and
finally, on 24 March 2013, ordered his release in the case in question on bail of KD
300 on condition of his not being wanted on any other charge. When the accused
declared that he was unable to pay this amount, the Public Prosecution decided, on
25 March 2013, to reduce the bail to KD 100 and the order was executed on that
date;

* The accused was therefore detained from 21 to 25 March 2013 in connection with
the case in question;

» With regard to the judgement handed down against the accused in the case in
question, at a hearing on 29 January 2015, the Criminal Court sentenced him, in
absentia, to an enforceable term of 1 year’s penal servitude and deportation from the
country after serving his sentence in accordance with the powers vested in the court
under articles 122 and 172, paragraph 1, of the Code of Criminal Procedure;

» On 3 February 2015, he filed an objection against that judgement and a hearing of
his objection was scheduled for 28 May 2015 before the Criminal Court;

+ In this connection, it is noteworthy that article 25, paragraph 2, and articles 26, 27
and 35-47 of the Prisons Regulatory Act No. 26/1962, and the implementing

~ regulations thereof, define the conditions of penal servitude. However, the said
convicted person has not yet been admitted to the Central Prison;

* The penalty of deportation was imposed on him in accordance with article 66 of the
Criminal Code (“The consequential and supplementary penalties prescribed in this
Code are ... (7) A foreigner’s deportation from the country”) and article 67 thereof
(“... the penalty is deemed to be a supplementary penalty imposed at the judge’s
discretion, regardless of whether it is legally mandatory or optional”);

* Article 79, paragraph 1, of the Code further stipulates that “whenever a foreigner is
sentenced to a custodial penalty, the judge is empowered to order his deportation
from Kuwait on completion of his sentence”;

* The rulings of the Court of Cassation are based on the principle that, for the
purposes of article 79 of the Criminal Code, a Kuwaiti national is any person
possessing a certificate of citizenship in accordance with the provisions of Amiri
Decree No. 15/1959 promulgating the Kuwaiti Nationality Act. Consequently,
anyone not holding Kuwaiti nationality is a foreigner in the eyes of the law (see
criminal objection No. 244/2001, heard on 30 June 1997);

- In this connection, it is also noteworthy that, in view of the special humanitarian
situation of illegal residents, under the rules and conditions of the 2013 and 2014
Amiri amnesties for prisoners, convicted illegal residents’ are exempted from
enforcement of the penalty of judicial deportation (see the second national UPR
report A/HRC/WG.6/21/KWT/1, p. 31); :

Applications for Amiri amnesty and suspension of the penalty of judicial deportation
are regularly submitted to the Office of the Attorney General by the persons
concerned or their legal representatives for consideration in the light of the above-
mentioned rules and conditions (see the Public Prosecution website
https://www.pp.moj.gov.kw).

III.  With regard to the questions concerning the case of the accused Mohammed
Khaled Fuhaid al-Ajmi

1. The said person, not being a Kuwaiti national, is an illegal resident.
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2.

He was accused and prosecuted in case No. 4/2015/State Security Crimes (State

security case No. 3/2015) as follows:

Iv.

The case was based on a complaint dated 18 January 2015 from the Embassy of the
Kingdom of Saudi Arabia accredited to the State of Kuwait against the said person
on the ground of his infringement of article 4 of Act No. 31 of 1970 (by “engaging
in a hostile act against a foreign State” in the form of comments that he made
through his Twitter social networking account ABO3ASAM) and also of articles 15
and 70 of Act No. 37/2014 establishing a communications and information
technology regulatory authority and articles 74 and 79 of the Criminal Code (Act
No. 16 of 1960);

A further complaint dated 27 January 2015 from the Embassy of the Kingdom of
Saudi Arabia accredited to the State of Kuwait on the same subject was added to the
charges brought against him;

He was arrested by duly authorized police officers in the afternoon of Wednesday,
28 January 2015, pursuant to a warrant issued by the Public Prosecution on 27
January 2015;

After being arrested, he was allowed to contact his family;

With regard to the presence of a lawyer during questioning, immediately after the
suspect was brought before the Public Prosecution on 29 January 2015, he was
allowed to contact his lawyer, Adnan Mohammed Hasan, who was present with him
during his questioning on that day. He was subsequently questioned in the morning
of 17 February 2015 in the presence of the lawyer Omar Ibrahim al-Qana’l;

With regard to the detention orders issued against him, he was held in police custody
for no longer than the legally prescribed period and was brought before the Public
Prosecution. in the morning of 29 January 2015, the day following his arrest. The
Public Prosecution ordered his remand in custody pending completion of the
investigation and he was released on bail on 2 February 2015;

With regard to the charges against him in the case in question, on 22 March 2015,
the Public Prosecution ordered him to be brought before the Criminal Court on the
charge of infringement of the provisions of article 4, paragraph 1, of Act No.
31/1970, article 15, paragraph 1, and the final paragraph of article 70 (a) of Act No.
37/2014 establishing a communications and information technology regulatory
authority, and articles 74 and 79, paragraph 2, of the Criminal Code. ’

With regard to the questions concerning the legal grounds for the charges

forming the subject of the above-mentioned cases and the extent to which they are
compatible with the norms laid down in the Universal Declaration of Human Rights
and the International Covenant on Civil and Political Rights

Freedom of expression of opinion, freedom of the press and the right of peaceful
assembly are guaranteed under articles 36, 37 and 44 of the Constitution of the State
of Kuwait in the manner specified in the relevant domestic legislation into which all
the international instruments ratified by the State are incorporated in conformity
with article 70 of the Constitution. Under the terms of article 29, paragraph 2, of the
Universal Declaration of Human Rights, in the exercise of his rights and freedoms
(including those provided for in articles 19 and 20 of the Declaration), everyone is

‘subject only to such limitations as are determined by law solely for the purpose of

securing due recognition and respect for the rights and freedoms of others and of
meeting the just requirements of morality, public order and the general welfare in a
democratic society;

GE.15-07795E



HRC/NONE/2015/45

* In accordance with articles 19 and 21 of the International Covenant on Civil and
Political Rights to which the State acceded under the terms of Act No. 12/1996, the
rights and freedoms provided for therein are subject to certain restrictions on
freedom of expression as are provided by law and are necessary to ensure respect for
the rights or reputations of others and to protect national security, public order,
public health or morals and, in the case of the right of peaceful assembly, to protect
national security or public safety, public order, public health, morals or the rights
and freedoms of others. Moreover, article 20, paragraph 2 of the said Covenant
prohibits any advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence;

+ A review of the relevant criminal legislation clearly shows that its justifications are
compatible with the said international norms insofar as all the measures and
restrictions concerning the exercise of freedom of expression of opinion and
assembly are provided for in legislative enactments that specify the requirements
needed to protect national security, public order, public health and morals and
ensure respect for the rights, freedoms and reputations of others and which also
designate incitement to hostility or violence as a criminal offence. In this respect,
Kuwaiti law is consistent with the said Covenant which treats measures taken under
civil or criminal law on an equal footing;

» In this connection, it is noteworthy that the validity of the charges brought against
the accused Mohammed Khaled Fuhaid al-Ajmi, involving incitement to hostility
and acts detrimental to national security and public morals, is currently being
examined by the national judiciary;

» The validity of the charges brought against the accused Abdulhakim Abdurrazzaq
Abdulhadi Shabath, involving infringement of the rights and reputations of others,
incitement to violence and acts detrimental to public order and public safety, is
likewise still being examined by the national judiciary;

+ With regard to the guarantees provided for in the Universal Declaration of Human
Rights and the International Covenant on Civil and Political Rights, and particularly
in articles 9, 10 and 14 of the Covenant, in addition to the relevant provisions of
articles 31, 32, 34 and 166 of the Constitution reference can also be made to the
following:

s Article 71 of the Code of Criminal Procedure, stipulating the obligation to
hear the statements of the accused concerning the charge brought against him
during the investigation;

+ Article 75 of the Code of Criminal Procedure, concerning the right of the
accused to have a lawyer present during his questioning;

« Articles 98 and 99 of the Code of Criminal Procedure, concerning the right to
cross-examine witnesses and the right not to be subjected to duress;

+ Articles 59, 60, 60 bis, 63, 66, 224, 226 and 227 of the Code of Criminal
Procedure, concerning the lawfulness of detention;

« Article 116 of the Code of Criminal Procedure, concerning the right to claim
compensation in respect of an invalid charge;

* Article 25 of the Prisons Regulatory Act No. 26/1962, concerning the need to
segregate accused persons from convicts.

Moreover, articles 120, 136, 155, 162, 163, 164, 165, 170 (1), 187, 199 and 200 bis
of the Code of Criminal Procedure and the provisions of Act No. 40/1972, concerning
objections in cassation, prescribe other safeguards for the accused during trial proceedings,
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including the right to be accompanied by a lawyer, the right to a public trial, the right to be

informed of and plead to the charge at the beginning of the trial, the right to be confronted
and fully acquainted with all the evidence in the case, the right to hear witnesses for the
defence, the right to cross-examine witnesses for the prosecution, the right to seek the
assistance of specialists, and the right to request a review of the case by a higher court.

The Kuwaiti judiciary, consisting in the criminal courts and the Public Prosecution,
respects these safeguards in all the cases brought before it.

V. With regard to the question concerning measures taken to ensure that human
rights defenders are able to carry out their legitimate work, including exercising their
rights to freely associate, assemble and express opinions in a safe and enabling
environment without fear of intimidation or criminalization of any sort

1. In accordance with its above-mentioned domestic laws, legislation and procedures
and the international covenants and conventions to which it has acceded, the State of
Kuwait is committed to respect the principles of human rights.

2. Under article 44 of the Constitution, individuals have the right to assemble on the
conditions and in the manner prescribed by law, provided that the purposes and means of
such assembly are peaceful and not contrary to morals.

3. There are more than 87 associations of public benefit in the country, including
associations concerned with human rights, and the State is committed to encourage such
associations to participate freely in all meetings and gatherings held in and outside the
country. It is noteworthy that the total assistance and subsidies allocated to such
associations in 2011 amounted to around KD 1,058,000.

4. Civil society organizations also operate as social partners in accordance with Act No.
24/1972, concerning clubs and associations of public benefit, since the State believes that
they play an important role in promoting human rights and social awareness.

5. With regard to the rights to express opinions, associate and assemble without fear of
being in any way regarded as criminals, no provision is made in any of the international
instruments that Kuwait has ratified, nor in Human Rights Council resolution 24/5, for
exercise of the rights to express opinions, associate and assemble without any form of
criminalization since the exercise of such rights is subject to certain restrictions to which
reference has already been made.

6. In this connection, however, we wish to draw attention to the fact that, as already
indicated, the Public Prosecution in the State of Kuwait, believing in the humanitarian role
played by international and non-governmental human rights organizations and being
committed to the provisions of the Constitution and domestic legislation, consisting in the
criminal laws and the international instruments that the State has ratified, diligently
investigates any reports that it receives concerning violations committed by police officers
or others against peaceful demonstrators or the detention of any demonstrators in
circumstances other than those provided by law. The Public Prosecution also takes great
care to respect all the legally guaranteed rights, enjoyed equally by accused persons and
victims, to make statements and defend themselves in accordance with the internationally
recognized legal norms.

VI. We would like to conclude this documented legal review by emphasizing the
following points: ’

1. As already explained, the authorities concerned in the State of Kuwait are eager to
ensure that all the measures taken against the said persons are legally sound and ordered
and supervised by the judicial authority, which is noted for its impartiality and integrity and
its desire to safeguard the rights of the accused, including their right to a fair trial.
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2. The State of Kuwait is diligently seeking to promote a human rights culture and
guarantee freedom of opinion in a manner that is consistent with the Constitution and the
laws and non-prejudicial to society or individuals. There is no harm in any individual’s
engagement in legitimate human rights activities within the limits of the law provided that
the rights of others are respected and public security, stability and order within the country
are not impaired.

3. The above information and replies to the questions raised have been presented in a
spirit of transparency and the authorities concerned, being eager to promote human rights,
remain at your disposal to answer any further questions or provide any additional
information. :
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Mission permanente de I’Etat du Koweit

auprés de I’Office des Nations Unies

Genéve

Mr. Karim GHEZRAOUI

Chief a.i.

Special Procedures Branch

United Nations

High Commissioner for Human Rights

Palais Wilson

52, rue des Paquis

1201 Geneva M 137/2015
----------------- Geneva, 9 April 2015

Dear Mr. Ghezraoui,

In reference to your facsimile ref. AL KWT 1/2015 dated 25 February 2015 in which
you have forwarded a Joint Communication requesting a number of information and
clarifications. We enclose herewith all the requested information sent from the
competent authorities in the State of Kuwait and documented according to legal
procedures, including all the circumstances of the issues raised in your
communication.

We remain fully available to provide you any further necessary information or
clarifications.

Please accept, Dear Mr. Ghezraoui, the assurances of my highest consideration.

-~ Ja 1. Al-Ghunaim
mbassador
Permanent Representative

1.G./r.b
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auprés de 'Office des Nations Unies

Genéve

United Nations

High Commissioner for Human Rights

Palais Wilson

52, rue des Paquis

1201 Geneva » M 138/2015
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The Permanent Mission of the State of Kuwait to the United Nations Office in
Geneva presents its compliments to the Office of the United Nations High
Commissioner for Human Rights, and has the honor to refer to the letter addressed
by the Office of the High Commissioner for Human Rights ref. AL KWT 1/2015 dated
25 February 2015, and co-signed by a number of Special Rapporteurs requesting a
number of information regarding Mr. Mohamad AL-AJMI and Mr. Abdelhakim AL-
FADHLI.

In this regard, we would like to submit you the following information:
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The Permanent Mission of the State of Kuwait to the United Nations Office in
Geneva avails itself of this opportunity to renew to the United Nations High
Commissioner for Human Rights, the assurances of its highest consideration.

Geneva, 9 April 2015
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