Reply of the Tunisian Government to the Joint urgent appeal of 27 November 2013
from the Chair-Rapporteur of the Working Group on Arbitrary Detention; the Special
Rapporteur on the promotion and protection of theright to freedom of opinion and
expression; and the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment concer ning allegationsrelating to the case of the
Tunisian citizen Jabir al-Majri

1. Information on the criminal status of Jabir al-Majri

The suspect Jabir al-Majri was transferred undsertion to the misdemeanours
session of the court on 9 March 2012 for commissibithe offences of insulting others
through public communications networks and distriipublications and writings such as
to disturb public order and violate public moradte was sentenced to seven years’ and six
months’ imprisonment in case no. 1395/12 of 28 Ma&013. The public prosecutor and the
suspect appealed against the sentence and thevaasent to the Appeal Court on 10 April
2012.

The suspect Jabir al-Majri was detained by thécpdh Mahdia on 5 March 2012
under a warrant issued by the public prosecutor8@march 2012, the period of detention
was extended by written decision of the assistansgrutor of Mahdia first instance court
and, on 9 March 2012, the suspect was transfeoréltetprosecutor of that court who, on the
same date, decided to open an investigation agalabtr al-Majri and another for
intentionally publishing indecent material and disiting foreign publications and writings
such as to disturb public order and undermine puhbrals, and of insulting others through
public communications networks, in accordance wéhtion 121/3 and 226 of the Criminal
Code and section 84 of the Telecommunications CO#e9 March 2012, the investigating
judge decided to assign the case to the Mahdixgand extended the detention of the
suspect in accordance with the provisions of sedibmof the Code of Criminal Procedure.
On 12 March 2012, the investigating judge took ower questioning of the suspect, who
requested a postponement in order to appoint adawhe investigating judge ordered his
detention in Mahdia civilian prison in order to cort the investigations, and on 19 March
2012 issued decision 138/01/2012 concluding thestigation and transferring the suspect
Jabir al-Majri under detention and Mr. Ghazi Bejittwthe status of fugitive to the
misdemeanours chamber of the first instance couxahdia for prosecution on the charges
brought against them. On 28 March 2012, the coamtded down its judgment, no. 12/1395,
sentencing both suspects to seven years’ and smhsiamprisonment and a fine. Both the
accused Jabir al-Majri and the public prosecut@reafed. On 25 June 2012, Monastir appeal
court issued judgement 1056 upholding the firstainse judgement. The accused then
requested a review by the review court, which, &nAdril 2013, found the request for
review admissible and dispensed with the fine.

The detention of the suspect Jabir al-Majri waadoordance with the law and under
a warrant issued by the judicial authorities argld@tention in prison was in accordance with
the final judgement issued against him.



II. Reply to the allegations concerning the arbitrary detention of the suspect Jabir al-
Majri

In the context of its international commitmentsatiglg to the universal values of
human rights, the Tunisian Government strives tdigants principled wish to respect the

principles of human rights in general and in paittc those arising from the International
Covenant on Civil and Political Rights and the opél protocols thereto.

The Tunisian Government has demonstrated its measlito reply to all allegations
against it concerning violations of human right$obe the competent judicial bodies and
especially those of the United Nations.

With regard to the allegations arising from thesecaf the suspect Jabir al-Majri
contained in the letter from the Chair-Rapporteurtlod Working Group on Arbitrary
Detention; the Special Rapporteur on the promagioth protection of the right to freedom of
opinion and expression; and the Special Rappodauorture and other cruel, inhuman or
degrading treatment or punishment, the Tunisian @orent makes the observations set out
below

1. Concerning the veracity of the acts of which thepset Jabir al-Majri was charged

It emerged from the investigation conducted irite tase that the suspect Jabir al-
Majri intentionally used a social networking Intetrisée to publish images that outraged the
feelings of citizens and insulted the person of Rnephet. A report was drafted concerning
him by police officers in Mahdia with the authotima of the public prosecutor.

The suspect was questioned and admitted what Beaa@used of; withesses were
heard and the legal confrontations were conducktshden them. A portable computer
belonging to Jabir al-Majri was seized and was €btorcontain scandalous sexual material,
and abuse of the Prophet published on his Facebagd, open to everybody, that the suspect
admitted to posting.

The suspect Jabir al-Majri expressed remorseheracts he had committed, which
were a threat to public order and public moralsa iletter sent to the Ministry of Justice in
which he admitted to everything he was charged aiiith asked for pardon.

2. Lodging of a complaint with respect to JabiiViairi

The suspect Jabir al-Majri has not lodged a compka the Tunisian courts and no
complaint has been lodged as to allegations thatakebeen subjected to ill treatment or that
he has been tried for his opinions.

It is known that the Tunisian courts do not prohtbe admissibility of cases relating
to freedom of expression that are such as to emftite right to the enjoyment of such
freedom and that the Tunisian Government is ont@fgovernments that have ratified the
International Covenant on Civil and Political RightConsequently, the Tunisian courts
enable everyone whose rights have been violateddoest that they be rendered effective
within the framework of the domestic legal systemd ¢he international legal system relating
to the protection of human rights.

3. The legal basis for the detention of the suspaiir al-Majri




Charges were brought of disseminating publicatiamd writings such as to disturb
public order and insult others through public comioations networks and intentionally
violating public morals, in accordance with secsidr21 and 226bis of the Criminal Code and
section 81 of the Telecommunications Code.

It should be pointed out that the publication oft@ans lampooning the Prophet,
making them publicly available and disseminatingrtiterough the Internet is prejudicial to
the religious sanctities of conservative Tunisiadiety and offends feelings in such a way as
to disturb public order (section 121 of the CrintiGade).

These acts, including the sexual content and thigngs publicly abusing the Holy
Prophet and insulting his person, are such asdiatei public morals (section 226bis of the
Criminal Code).

The fact that the accused published writings aralyes on a public communications
network offensive to the general public and soceetystitutes the offence of insulting others
through the public communications network (sec8arof the Telecommunications Code).

4. The appropriateness of attaching internatiotaaidards and freedom of expression
standards to the suspect Jabir al-Mayjri

The acts attributed to the suspect Jabir al-Maje not the exercise of freedom of
opinion or expression because freedom has itsdilnid is not a pretext for violating the
moral rules, habits, norms, traditions and religiteschings of society. Attacking them is
prejudicial to public order and security so thatniian society, while characterized by
openness, diversity, cultural richness and itsraution with modernity — characteristics
derived from the succession of civilizations on iBlan soil through history and its
geographic location — protects its Arab and satsknic identity through a duty to respect
the laws enacted and in force in the country.

It was proven through the investigation conduci®d the case, and particularly
through the questioning of the suspect, that he m@squestioned about his beliefs or
opinions but about acts criminalized by law appileato everyone and in particular his
intentional publication of images that undermine bediefs and religion of members of
society, provoke them and disturb public order seclirity.

International law regards freedom of expressiothasrule and considers restrictions
on it to be exceptions supplementary to the ruhee fight to freedom of expression may be
restricted. Among those restrictions, we mentiarefcample:

- The rights and reputation of others.
- Public security.

- Public order.

- Public health.

- Morality.

It should be pointed out that the right to freedofrexpression may not be restricted by
the whims or caprices of the ruler since statecidi$ should apply the officially recognized
laws, and those laws should be clear and not coatay vague terms, so that people are able
to understand the consequences of their acts aedtais what is permitted and what is not
permitted and is criminalized.



Moreover, restrictions on the right to freedomeafpression should have a lawful
purpose, such as respect of the rights, reputatiaensibilities of others or for the protection
of national security, public order, public health mporals (article 19 of the International
Covenant on Civil and Political Rights).

It is clear from the case of the Tunisian citiZabir al-Majri that his trial before the
Tunisian judiciary was not a trial about his opirsaor ideas but rather applied the laws in
force and that these are laws that protect pubtleroand morals.

It should be noted that the Tunisian judiciary rgméees the right to a fair trial as a
fundamental human right, in other words it respafitthe standards that guarantee protection
of the rights of individuals from the moment of itharrest, during their detention before
being brought to justice and during their triagrfr the first instance court, to the appeal court
and to the review court.

The Tunisian judicial authorities are requireccémduct trials from beginning to end
in accordance with the standards provided for tarmational conventions on human rights,
such as the Universal Declaration of Human Rigintiscle 10 of which stipulates, “Everyone
is entitled in full equality to a fair and public dreng by an independent and impartial
tribunal, in the determination of his rights andigditions and of any criminal charge against
him”, and the International Covenant on Civil amalifital Rights, according to which a fair
trial is a standard of international human righaws land article 14 of which provides that
“everyone shall be entitled to a fair and publiatimeg by a competent, independent and
impartial tribunal established by law”.

Tunisian laws therefore prohibit arbitrary arrestd detention in any form in
accordance with Principle 13 the United Nations ot Principles for the Protection of all
Persons under any Form of Detention or Imprisonmé&uanisian laws also guarantee the
suspect the right to appoint defence lawyers atyestage of the proceedings, in accordance
with Principles 10 and 17 of the Body of Principldse right to inform the suspect’'s family
of his arrest, the right to have allegations ofu investigated (article 13 of the Convention
against Torture), inadmissibility of confessiondragted under torture (article 12 of the
Declaration on the Protection of all Persons subgketo Torture), the right to be presumed
innocent (Principle 36 of the Body of Principleadaarticle 14 of the International Covenant
on Civil and Political Rights), the right to a triaithin a reasonable time (article 9 of the
International Covenant on Civil and Political Rightthe right to equality before the law, the
right to a public hearing and the right not to bed a second time for the same offence
(article 14 of the Covenant), the right to the pbition of laws being applied retroactively
(article 11 of the Universal Declaration of HumargtRs) and the right to appeal against
judgements, including those of the appeal and vec®urts.
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Genéve, le 10 janvier 2014

Messieurs les Rapporteurs spéciaux,

Faisant suite a votre appel urgent n° TUN 2/2013 du 27 novembre 2013, et a
ma lettre n° 558 du 29 novembre 2013, relatifs a la détention de M. Jabeur Mejri,
j’ai I’honneur de vous vous faire parvenir, ci-joint, la réponse du Gouvernement
Tunisien.

Je vous prie, Messieurs les Rapporteurs spéciaux, d’agréer [’expression de
ma trés haute considération.

- M. Mads Andenas, Président Rapporteur du Groupe de Travail sur la
Détention Arbitraire

- M. Frank La Rue, Rapporteur Spécial sur la promotion et la protection du
droit a la liberté d’opinion et d’expression

- M. Juan E. Mendez, Rapporteur spécial sur la torture et autres peines ou
traitements cruels, inhumains ou dégradants

Haut Commissariat aux Droits de ’Homme
Palais des Nations
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