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Reply to the Joint Urgent Appeal 

from the United Nations Organization concerning the position of Mr. Sami Fehri 

 

 Pursuant to the letter sent to us by the United Nations Organization requesting a reply to 
the urgent appeal issued on 28 December 2012 by the Working Group on Arbitrary Detention 
and the Special Rapporteur on the Independence of Judges and Lawyers, concerning the position 
of Mr. Sami Fehri, we are honoured to provide you with the following reply. 

1. The material facts and procedures relating to the Cactus case 

The charge in the Cactus case was embezzlement of public funds and the involvement in that 
of several persons on the basis of a complaint lodged by the lawyer of the Journalists’ Union. 

The investigating judge of the first instance court in Tunis undertook to follow up the case 
and conducted an investigation for a period of one month. He also commissioned accountancy 
experts, who submitted their reports on the merits of the case of embezzlement of public funds. 
The investigating judge then transferred the case file to the Indictments Chamber owing to the 
criminal nature of the facts. 

The public prosecutor of the Court of Appeal in Tunis made his submissions on 20 August 
2012 and the case file was transferred to the Indictments Chamber on 21 August 2012. 

The Indictments Chamber examined the case file on 24 August 2012 and decided to detain 
Sami Fehri in prison and refer him to the Criminal Chamber. 

Then the decision of the Indictments Chamber was reviewed [by the Court of Cassation]; the 
lawyer of the accused did not appeal against the decision to detain the accused in prison; the 
documents did not contain any reference to the decision to detain in prison, and he did not 
request it to be set aside because the decision was not subject to appeal to the Court of Cassation. 

The Court of Cassation handed down a decision to overturn on the basis of protection of the 
rights of the defence by enabling them, on grounds of reasonableness, to submit their reports, and  
did not in any way deal with the arrest warrant (under article 114 of the Code of Criminal 
Procedure). 

The Assistant Public Prosecutor of the Court of Cassation relied on analogy with the verdicts 
of guilty and imprisonment handed down by the Court of Appeal and, by telegram, authorized 
the prisons department to release the accused Sami Fehri, but this was a procedural error since 
decisions to imprison of the Court of Appeal are not subject to review except in one of the 
following scenarios: 
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� either the accused appears before the Court of Appeal with detained status and it decides 
to convict or imprison him. In this scenario the accused may not be released even in the 
form of the issuance of a decision to overturn because the decision to detain is distinct 
from the decision to convict and imprison. 

� or the accused has appeared before the Court of Appeal with free status, it decides to 
convict and imprison him and the judgment concerning him is executed. In this case a 
decision to overturn requires him to be released because detention in prison was on the 
basis of the substance of the appeal judgment. Even in this scenario the Public Prosecutor 
of the Court of Cassation simply sends a telegram containing notification of the decision 
to the Public Prosecutor of the Court of Appeal, who deals with execution as it is one of 
his competences. Note that the telegram of release is an administrative decision and not a 
judicial decision, since the Public Prosecution is subject to a hierarchy and the chief may 
annul a decision of his subordinates if it violates the law. 

The error concerning the authorization to release sent to the prison by the Assistant Public 
Prosecutor of the Court of Cassation was rectified. The lawyer of the accused Sami Fehri 
submitted a request raising difficulty of execution to the chamber that issued the decision (note 
that he had not previously appealed against the decision to detain) on the basis of Articles 340 
and 341 of the Code of Criminal Procedure. Then the lawyer of the accused, during the 
pleadings, changed the request raising difficulty of execution into a request for elucidation of the 
judgment, and that is considered a violation of the provisions of Article 267 of the Code of 
Criminal Procedure, which require him to remain within the bounds of what he has submitted in 
writing.  

The Court of Cassation decided that the arrest warrant was covered by the decision to 
overturn. It is a controversial decision as it had changed the request raising difficulty of 
execution into an elucidation decision based on Articles 340 and 341 of the Code of Criminal 
Procedure and allowed an appeal that that had not been raised before it previously. 

The Public Prosecutor of the Court of Cassation referred the second decision to the Public 
Prosecutor of the Court of Appeal to act as he saw fit.  

The Public Prosecutor of the Court of Appeal referred the case file to the Indictments 
Chamber to determine the status of the accused in the light of the second Cassation decision, in 
application of Article 115 of the Code of Criminal Procedure. 

The Indictments Chamber handed down a decision in which it considered that it was not 
competent to examine the effects of the Cassation decision and that it was for the Court of 
Cassation to authorize the stay of execution on the arrest warrant. 
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The lawyer of the accused then submitted a further request concerning the release of his 
client to the Indictments Chamber, which refused the request on 13 December 2012, considering 
that the release of the accused was a discretionary matter not subject to the control of the Court 
of Cassation. 

On 3 January 2013 a session was assigned to decide upon the principle during which it 
rejected the request for the release of the accused Sami Fehri and considered arrest warrant no. 
8615/9 issued against him by the Indictments Chamber on 24 August 2012 to be in force. 
Moreover, precautionary measures were taken imposing a travel ban on the accused persons 
referred to the Chamber who were free.  

Other precautionary measures were also maintained under which real estate belonging to the 
accused Sami Fehri was frozen and additional precautionary measures were taken against the 
accused Sami Fehri, such as the freezing of stock trading and various shares belonging to him. 










