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The Permanent Mission of the Republic of Turkey to the United Nations Office at
Geneva and other international organizations in Switzerland presents its compliments to the
Office of the High Commissioner for Human Rights and with reference to the Special
Rapporteur on the independence of judges and lawyers Ms. Gabriela Knaul's letter
dated 21 February 2014 (ref: AL G/SO 214 [3-3-16] TUR 1/2014), has the honour to transmit
herewith an informative note obtained from the relevant Turkish authorities, regarding the
allegations of interference and intimidation against members of the justice system, in
particular judges and prosecutors, who have been investigating corruption cases.

The Permanent Mission of the Republic of Turkey avails itself of this opportunity to
renew to the Office of the High Commissioner for Human Rights the assurances of its highest
consideration.

Geneva, 26 March 2014
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1) Arethefactsalleged in the above summary of the case accur ate?

The allegations stated in the allegation lettett fgnGabriela Knaul, Special Rapporteur on
the Independence of Judges and Lawyers are inbgagd on inaccurate and incomplete
information. This is due to taking into account thial version of the draft Law on the High
Council of Judges and Prosecutors submitted td tinkish Grand National Assembly instead
of its latest version with the amendments madé&eatéxt by the Justice Commission and the

General Assembly of the Parliament.

The allegation that the Minister of Justice filedcamplaint against police officers and
prosecutors in charge of the investigations isfaltie Third Chamber of the High Council of
Judges and Prosecutors initiated an investigakoofficio against some of the prosecutors.
The Minister of Justice granted permission for stigation under Article 82 of the Law no.

2802 on Judges and Public Prosecutors.

Furthermore, it is also out of question that thee€Hublic Prosecutor ofstanbul was
pressured to terminate the corruption investigatibmese allegations were refuted by the
Minister of Justice on 28 December 2013. In addjt@s per Article 18 of the Law no. 5235
on the Establishment, Duties and Competences o€ivié Courts of First Instance and the
Regional Courts of Appeal, the distribution of tasknong the public prosecutors serving in a
location lies with the chief public prosecutor bét location, who is entitled to take necessary
measures in order to ensure the performance of tasismore efficient, harmonious, and
organized manner. The reassignments in the codiisgastigation must be evaluated within

this framework.

It should be noted that the information indicatthgt 115 prosecutors and judges serving at
the Istanbul Courthouse were reassigned due to theptmmuinvestigations does not reflect

the truth. Judges and public prosecutors are ammbimithin the framework of the principles

adopted by the “By-Law on Appointment and Transfiedudges and Public Prosecutors” and
the leading decisions issued annually by the Eramber of the High Council of Judges and
Prosecutors. The factors taken into consideratonhie appointments include the requests of
the persons concerned, terms of office in the relel@cation, excuses, registration status,
promotions, Performance Evaluation and Improveni&yort issued by the inspectors and

requirements of the service.



Furthermore, Article 35 8§ 5 of the Law no. 2802 Jardges and Prosecutors, providing that
“without regard to fulfilment of the term of sereién a region and to the length of service in
the profession, judges and prosecutors who have fp@¥en, by documents, to have become
unsuccessful in their regions and to have failedatisfy the requirements of the office may
be appointed to another region or to a location\edeint to the one where they currently

serve” and also Article 4 § 5 of the By-Law, whiadlludes a similar provision, constitute the

legal bases for the reassignment of judges andgpitlsecutors.

The decree dated 16.01.2014 and numbered 126, wtashssued by the First Chamber of
the High Council of Judges and Prosecutors, ordéredeassignment of 20 judges and public
prosecutors, 3 of which due to excuses & upon r&quE0 of which in view of the

requirements of the service & officio, and 7 of which in view of the requirements of the

service & based on personnel requirements.

The decree dated 21.01.2014 and numbered 159, washssued by the First Chamber of
the High Council of Judges and Prosecutors, ordéredeassignment of 79 civil judges and
public prosecutors, 60 of which due to excuses &nupequest, 9 of which in view of the
requirements of the service & officio, and 10 of which in view of the requirements df th

service & based on personnel requirements.

The decree dated 11.02.2014 and numbered 340, wfashssued by the First Chamber of
the High Council of Judges and Prosecutors, ordéredeassignment of 123 civil judges and
public prosecutors, 117 of which due to excusesp&nurequest, 2 of which in view of the
requirements of the service & officio, and 4 of which in view of the requirements of the

service & based on personnel requirements.

Consequently, out of 222 civil judges and publiogarcutors, in total, who were reassigned

pursuant to three decrees;
180 were appointed to the requested locationsnsideration of their requests and excuses,

21 were appointedx officio to locations considered appropriate in view of thguirements
of the service,

21 were appointed in order to fill vacancies agdirom the above-mentioned appointments.



The following cases may be given as concrete exasnfar the situation of 21 judges and
public prosecutors, who were reassigned without tequest, pursuant to the aforementioned

provisions,
As indicated in detail in the information note drawp by the relevant inspector;

Having stated on 24 December 2013 that he hadnstilfully examined the file about which
the chief public prosecutor requested informatibie, public prosecutor concerned submitted
the police report consisting of 1005 pages to tartcat 9.30 a.m. on 24 December 2013,
without even opening the seals of eleven bags tongathe investigation documents and
transcripts of telephone conversations, and reqdesie court to order arrest, detention, and
confiscation of the assets of the related compaaies

The letter of request for confiscation of the ass#t a number of suspects was sent via
National Judiciary Informatics System (UYAP) at®&m. on 25 December 2013 and it was
received at 10.30 a.m. by the office of the judgsigned under Article 10 of the Prevention
of Terrorism Act. Then an order of confiscation a&lf the assets of the suspects and
companies concerned was issued at 11.00 a.m., yavikin half an hour after the receipt of
the letter of request via UYAP, without offeringyajustification, in a way that would create
the impression that no examination was made on suckextensive file and that would

amount to an overall confiscation and bear respditgiin this regard.

Under these circumstances, due to the allegatlmatsobth the public prosecutor carrying out
the investigation in question and the judge ordgdanfiscation of the assets had acted in a
way that would lead to very serious grievances andage their responsibility, without
conducting sufficient and necessary examinationianelstigation, one public prosecutor was
reassignedex officio and the jurisdiction of one judge vested underichat10 of the

Prevention of Terrorism Act was lifted.

Moreover, one deputy chief public prosecutor was akassigned on the grounds that it was
revealed to the public that he had gone on a hphdaere the relevant costs incurred had
been covered by a businessman, and due to thehfgchis failure to submit the invoices
indicating that the costs of the holiday in questimd been paid by himself did not comply
with the requirements of his profession.



Apart from those in the above-mentioned examplesjuamber of judges and public
prosecutors were also reassigned in view of thairepents of the service &x officio and
without request, since similar allegations wereo alsised against them, which made such

reassignments absolutely necessary.

Furthermore, some of the powers vested in the Kéinisf Justice, as the President of the
High Council of Judges and Prosecutors, by the damthe High Council of Judges and
Prosecutors are not explained accurately in tlegation letter. Namely;

1- The allegation that the role of the MinisterJoftice would be expanded over the election
of members of the High Council of Judges and Prases and the functioning of the Justice
Academy:

Article 159 of the Constitution sets down the rujgwerning the election and qualifications
of the members of the High Council of Judges arab&rutors. Accordingly, three members
shall be appointed by the General Assembly of therCof Cassation; two members shall be
appointed by the General Assembly of the Councibiaite; one member shall be appointed
by the General Assembly of the Turkish Justice &oaygl; seven members shall be appointed
by civil judges and public prosecutors from amomgse who are first category judges; three
members shall be appointed by administrative judges$ public prosecutors from among
those who are first category judges; four membkeadl e appointed by the President of the
Republic. The Minister of Justice is the Presideinthe Council; the Undersecretary to the

Ministry of Justice shall be aax-officio member of the Council.

The Law no. 6087 on the High Council of Judges Ruablic Prosecutors regulates the details
regarding the election and qualifications of thamhers. No amendment related to the above
mentioned issues has been made in the Law no. @524efore, the allegation that the role of

the Minister of Justice as the President of the Higlincil of Judges and Prosecutors would
be expanded over the election of members is net tru

The Law no. 4954 on the Turkish Justice Academydeen amended with the Law no. 6524.
The organizational structure has been strengthdndtis context, the number of the deputy
presidents has been increased to three and itdessdet forth that the Academy shall perform

its duties through the newly established six Chasbe



According to the Law no. 4954, the Turkish Jus#ia@ademy is “the relevant” institution of
the Ministry of Justice. Therefore, it is natutaht the Minister of Justice and the Ministry of
Justice have a role in the functioning of the AecageThe aim of the amendment made with
the Law no. 6524 is to strengthen the organizatistracture of the Academy that assumes
the duty of providing training for not only candidgudges and public prosecutors and judges
and public prosecutors but also the other actorheflegal system, before and during the
performance of their jobs and to perform theseisesweffectively and efficiently.

2- The Minister of Justice’s power to appoint theald and the Deputy Head of the Inspection

Board, as well as the Deputy Secretary General:

It is true that the power to appoint the Head dred@eputy Head of the Inspection Board, as
well as the Deputy Secretary General has beend/égtéhe Law no. 6524 in the President of
the High Council of Judges and Prosecutors. Thisegpavas initially used by the General
Assembly of the High Council of Judges and Proswsut(hereinafter the “General
Assembly”).

According to Article 159 of the Constitution, thénainistration and representation of the
Council are carried out by the President of the €duRaving regard to this Article of the
Constitution, the President of the Council has plogver to appoint the Deputy Secretary
General. The reporter judges to be assigned ilCthencil shall be appointed by the General
Assembly from among the nominees determined byits Chamber. With the amendment,
composition and functioning of the Secretary of @wncil in a balanced manner is intended
and the powers related to this issue shall be dHayd¢he President, the related Chamber and

the General Assembly.

With the aim of composing and functioning of thegection Board in a balanced manner, the
power to appoint the President of the Inspectionraad deputy presidents has been vested
in the President of the Council. The General Asdgrbeps its power under the provision of
the Constitution to appoint the Council Inspectdiise power to nominate has been vested in
the First Chamber in order to share the power pbagpment in a balanced manner. Prior to

the amendment made to the law, the Chamber didawa the power to appoint inspectors.

With this amendment, it is intended to provide fin& inspection among the President, the
relevant Chamber and the General Assembly thatttegebodies of the Council in the



composition of the Secretary General and the Pnesydef the Inspection Board which are

the service units of the Council and thus to malize the principle of control and inspection.

3- The allegation that the Ministry of Justice weblle empowered to initiate and decide on

disciplinary action, including criminal investigatis against Council members:

The Constitution does not regulate disciplinaryicact against the Council members, nor
personal offences and the offences related to theies, and left these issues to the law. It is

useful to examine both issues separately:

With the Law no. 6524, the power to initiate disitiply action against the Council members
has been vested in the President of the Councibr Ro the amendment, the General

Assembly had this power.

The fact that the General Assembly inspects its m@mbers in terms of disciplinary matters,
in fact, means self-inspection. In such rare cgselsial independence requires the Council
to fulfil its duties. As the General Assembly igttecision making body with regard to the
discipline issue, the aim is to settle the questibby which organ the disciplinary actions
shall be initiated. With the amendment, the poveemitiate disciplinary action against the
Council members has been vested in the PresideghedCouncil. Once a disciplinary action
is initiated, the General Assembly has the poweraloy out the necessary proceedings and
render a final decision on disciplinary action agaithe Council members as it previously had
before the Law no. 6524. The allegations that tresiBent of the Council would decide on

disciplinary action against the Council membensastrue.

In parallel with this regulation, the power to iate the procedures for permission for
instigation of criminal investigation concerning t6euncil members’ personal offences and
offences related to their duties has been vestéderPresident of the Council. The General
Assembly has the power to carry out the subsegpestedure and give permission for

prosecution as it previously had.

The President of the Council’s power to initiate precedures for disciplinary action and
permission for instigation of criminal investigatiacannot be considered to constitute an
interference with the judicial independence. Thegulation, which guarantees that the
Council members should be bound by the law whiléopming their duties, is a necessity of

the principle of allegiance to law. The power t@ide on disciplinary action against Council

6



members has been vested in the General Assemblg Wig power to decide on criminal
investigation has been vested in the Constituti@wlrt acting as the Supreme Court or the
Court of Cassation, which is a legal guaranteetgcato the Council Members.

4- The allegation that the Minister of Justice wbhé able to prepare the agenda of meetings
of the High Council:

The procedure for preparing the agenda of meetiigee Chambers that are the organs of
the Council and the General Assembly has beenatggliby the Law no. 6087.

The power to prepare the agenda of meetings ofCthembers has been vested in the
president of the related Chamber under Article 3Dd the Law no. 6087. The President of

the Council does not have a power as such.

The power to prepare the agenda of the meetingseoBeneral Assembly has been vested in
the President of the Council under Article 29 of thaw 6087. The only amendment made
related to this issue with the Law no. 6524 haslieeabolish the obligation to receive the

opinion of the Deputy President while preparing #igenda of the meetings of the General

Assembly.

Changing the agenda of the meetings of the GeAssgmbly depends on the request of any
member and absolute majority of the votes of thaltotember number of the General

Assembly. The only amendment made related to $isel with the Law no. 6524 has been to
impose the obligation to submit a written requesthange the agenda of the meeting a day

prior to the meeting.

5- The allegation that the Minister of Justice wbblke able to decide on the allocation of

Council Members among the Chambers;

An arrangement regarding the determination of tharmibers where the members perform

their duties has been introducedtbg Law no. 6524.

The Council comprises three Chambers under Arii&@ of the Constitution. Formation of
the Chambers and the division of labour betweem@eas are regulated by laws. According
to the Law no. 6087, Chambers are composed of seeenbers. Article 8 § 1 of the Law no.
6087 sets out the sources from which the firstpséand third Chambers are composed of.

Accordingly;



The First Chamber of the Council is composed oesawembers: the Undersecretary of the
Ministry of Justice, one member elected from then€of Cassation, three members elected
from among the judges and prosecutors working \at and criminal courts, one member

elected from among the judges and prosecutors wgrat administrative courts, and one

member assigned by the President of the Republic.

The Second Chamber of the Council is composed \wrsenembers: one member elected
from the Council of State, one member elected ftbhen Court of Cassation, two members
elected from among the judges and prosecutors wgr&t civil and criminal courts, one

member elected from among the judges and prosecwianking at administrative courts, and

two members assigned by the President of the Rigpubl

The Third Chamber of the Council are composed gésanembers: one member elected
from the Court of Cassation, one member electenh floe Council of State, one member
elected by the General Assembly of the Turkishidegicademy, two members elected from
among the judges and prosecutors working at cndl eriminal courts, one member elected
from among the judges and prosecutors working atiradirative courts, and one member

assigned by the President of the Republic.
There is no amendment made in the above-mentiomedsmpn.

Article 8 § 2 of the Law stated that the authotitydetermine the place of duty of these
members was vested in the General Assembly. Watlathendment by the Law no. 6524, this
power has been granted to the President of the @otlihe President of the Council, like the
General Assembly, decides on the Chamber that teenbars perform their duty in
accordance with the principles in Article 8 § 1 eTRresident of the Council is not given the
power to appoint a member to a Chamber arbitranly without abiding by any principle. In
this respect, all of the members assigned by tlesidkent of the Republic or all of the
members elected by the civil judges and prosecutbedl not be appointed to the same
Chamber. As the sources and the qualificationb®itembers of the Council are determined
by the Constitution, the composition cannot be aednby law. The Law no. 6524,
introduces an amendment only regarding the proeediudetermining the Chambers that the
members perform their duties. It should also bedadahat there is no superiority among the
Chambers which do not have judicial activities patform administrative functions as well

as among the members of the Chambers.



6- The allegation that the president of each Chayrthe reporter judges and the inspectors

would be recommended by the Minister of Justiceappubinted by the General Assembly.

This allegation does not reflect the truth. The Gitutson ensures that the Council elects the
presidents of each Chamber among its own membées piovision of Article 8 § 3 of the

Law no. 6087 which states “The General Assemblyl gthect a member among the members
of each Chamber as the president of that Chamlzexr’bben amended by the law no. 6524 to
read as follows: “the presidents of Chambers dietlected by the General Assembly among
two members determined by an absolute majoritheftotal number of the members in each
of the Chambers”. Therefore, the allegation thatNhnister of Justice as the President of the

Council nominates the candidates for the presidaintse Chambers is out of the question.

Article 159 of the Constitution ensures that theoréer judges and inspectors of the Council
are appointed by the Council. The Law no. 6087 letgs that the Council exercises this
power through the General Assembly. With the amemd by the Law no. 6524, the First
Chamber of the Council is empowered to nominataickates in the appointment of both
reporter judges and inspectors of the Council. Adiogly, candidates more than twice the
number of vacant positions are presented to thee@eAssembly by the First Chamber and
the General Assembly appoints the reporter judgdsraspectors of the Council among these
candidates. Because the First Chamber of the Cloasithe duty and power to appoint and
transfer the judges and prosecutors under Artidel%f the Law no. 6087, and the personal
files of the judges and prosecutors are under éspansibility of the First Chamber, the
power to nominate candidates in the appointmemtthefeporter judges and inspectors to the
Council has been granted to this Chamber. Theré¢fherallegation that the Minister of Justice
as the President of the Council nominates candidatthe appointment of the reporter judges

and inspectors to the Council is groundless.
7-The allegation that the staff of the Council wbbe appointed by the Minister of Justice:

There is no provision in the Constitution regarding appointment of the administrative staff
of the High Council of Judges and Prosecutors.cheti3 of the Law no. 6087 states that the
administrative staff is appointed by the Deputysiktent upon a proposal by the Secretary-
General.



According to Article 159 of the Constitution, adnsimation and representation of the Council
are carried out by the President of the Councilcokdingly, the staff is appointed by the
President of the Council.

8. The allegation that the Head of the Inspecti@arB would be liable to the Minister of

Justice:

Prior to the amendment made by the Law No.6524|ritygection Board performed its duties
under the supervision of the President of the T@idkmber, and the Head of the Inspection
Board was responsible to the Council. With the amead, it is provided that the Inspection
Board performs its duties under the supervisiothefPresident of the Council, and the Head
of the Inspection Board performs its duties, beggponsible to the President of the Council.

This arrangement has been made due to practiceksiées that was ongoing for more than
three years. The fact that the Inspection Board reggonsible to all members of the Council
had consequences that would impede the performahggoper inspection, examination,
review and investigation, in respect of the judges prosecutors by the inspectors of the
Board. Moreover, ten members of the Council arectete by the judges and public
prosecutors working at civil and administrative ¢swf first instance and the members are
likely to be elected once more after the expiryh&ir terms of office. Therefore, an objective
and proper inspection and investigation could retéarried out in respect of the judges and
prosecutors, who have voted for or are likely ttevat the next election for the members of
the Council, by the Inspection Board, which havspamsibility to these members. This
arrangement has been made in order to providethieainspection Board performs its duty

effectively and efficiently.

Under the Constitution, it is impossible for theegtdent of the Councéx officio to prompt
the Inspection Boardegarding the inspection, examination, review andestigation in
respect of the judges and prosecutors. This careéé&ed upon a proposal by the Third
Chamber. The authority of the President of the Cibunvas a dependent and indirect nature.
Furthermore, the President of the Council has ne mlthe appointment of the Council’s
inspectors which are appointed by the General ABBeamong the candidates presented by
the First Chamber. The fact that the Inspection r8operforms its duties under the

supervision of the President of the Council and tine Head of the Inspection Board
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performs its duties, being responsible to the Eexdiof the Council is not incompatible with

the principle of independence of courts.

It should be noted that the “grading procedure”ligopby the high courts in the judicial
review of the decisions of judges and prosecutas abolished. Therefore, in the course of
judicial review of decisions, no assessment canntagle in respect of the judges and
prosecutors who do not act diligently and propétlgelivering their decisions. It is a known
fact that there are complaints raised on every@iat stating that although a great majority
of judges and prosecutors were granted “distingdispeomotion, justice could still not be
secured in the decisions rendered, the case-fdekl mot be concluded within a reasonable
time and the public confidence in the judiciary hiags diminished. In this respect, the law
amendment is intended for ensuring the compositibrthe Inspection Board in a more
balanced manner, guaranteeing the effective pedocam of supervisory functions, and
thereby increasing public confidence in the judigiand it has introduced a rule that requires
distribution of powers in this regard among thesklent, the relevant Chamber, and the

General Assembly.

2) Please indicate how the law related to the High Council of Judges and
prosecutors respects international principles, including the aforementioned standards,
on the independence of the judiciary and the role of prosecutors. Please explain in
particular how the new functions of the Minister of Justice in the High Council of

Judges and Prosecutor s will guarantee theindependence of thisinstitution.

The Government is of the opinion that the amendmertoduced by the Law no. 6524 do
not contradict with the principle of independenck tbe judiciary as stressed in the
international instruments. Rather, these amendnoamigply with the principles of the rule of
law, independence of courts, and tenure of judg§esthermore, the amendments include
provisions strengthening the concept of separadiopowers with a view to developing a

democratic system based on supervision and balance.

3) Please provide details about the current situation of the judges and prosecutors

removed from their dutiesor relocated to other posts.

The judges and public prosecutors that had beegnaskin the abovementioned investigation
and were relocated to other posts by the High Gbohdudges and Prosecutors continue to

work in their new places of duty.
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4) Please indicate which measures have been taken to ensure the independence of the
justice system, prevent undue interference, pressure, threats and intimidations against

judges and prosecutor s and other members of the judiciary, and punish the perpetrators
of any such interference.

The High Council of Judges and Prosecutors peddtsfunctions in accordance with the
principles of the independence of courts and tleeirsty of tenure of judges. The Council
strictly complies with the democratic procedureschhprovide that the Minister of Justice
shall not attend the meetings of the Chambers &ed General Assembly concerning
disciplinary matters with a view to maintaining tlrelependence of the judiciary, that the
Minister of Justice has only one vote like othemmbers during the meetings which s/he is
allowed to attend, that the Undersecretary of theidity of Justice shall not be elected as the
president of a Chamber, and that decisions shakken by an absolute majority of the total

number of members during the meetings of the Chesrdoad the General Assembly.
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