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The Permanent Mission of the Arab Republic of Egypt to the United Nations Office,
World Trade Organization, and Other International Organizations at Geneva presents its
compliments to the Office of the High Commissioncr for Human Rights (Special Procedures
Branch), and with reference 1o the Joint Urgent Appeal dated 29" of May 2015 concerning
“Imposition of dcath penalty sentence on former President Mr. Moharmed Morsi Eissa EI Ayat
and 105 other individuals on charges of having escaped from prisen” (Ref: UA EGY/2013).
has the honor to attach herewith the response provided by the Government of the Arab
Republic of Egypt in relation to the allegations included in the aforementioned Joint
Communication, and looks forward that the enclosed information be brought to the aftention
of the mandate-holders who presented the aforementioned Joint Urgent Appeal, and be duly
reflected in the relevant communications report to be submitted to the Human Rights Council.

The Permanent Mission of the Arab Republic of Egypt to the United Nations, World
Trade Organization, and Other International Organizations at Geneva avails itself of this
opportunity to renew to the Office of the High Commissioner for Human Rights (Special
Procedures Branch). the assurances of its highest consideration.
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HRC/NONE/2015/104
(Translated from Arabic)

Response of the Arab Republic of Egypt to the appeal by the Chair-Rapporteur of
the Working Group on Arbitrary Detention and a number of United Nations special
rapporteurs

On 1 June 2015, Egypt received an appeal from the Chair-Rapporteur of the
Working Group on Arbitrary Detention, the Special Rapporteur on the independence of
judges and lawyers, the Special Rapporteur on extrajudicial, summary or arbitrary
executions and the Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment. The appeal stated that they had received information to the
effect that, following political upheaval, the former President and his team had been
arrested by the army on 3 July 2015 and, without being charged or referred to a court,
had been detained without any legal justification and, accordingly, the Working Group
had issued an Opinion deeming their detention to be arbitrary and asking for their
release. The appeal further stated that, according to the information received: in April
2014, the former President was sentenced to 20 years’ imprisonment on charges of
having allegedly incited violence and torture and there were indications that he did not
benefit from the fair trial guarantees to which he was entitled during the proceedings
against him; his lawyers were not present during the investigations and during some of
the hearings; his detention was not subject to judicial oversight insofar as he was held
incommunicado at an unknown location and outside the protection of the law; and there
were indications that the death penalty was being imposed against political opponents in
Egypt, most of the persons sentenced to death since July 2013 having been supporters of
Mohamed Morsi. It was also alleged that imposition of the death penalty on Morsi and
the other defendants was recommended, following trials that did not comply with
international standards of fair trial and due process, on charges that did not meet the
threshold of “most serious crimes” as required by international human rights law in
regard to the death penalty and, in the event of those allegations being substantiated,
they would constitute a flagrant violation of the rights to life and security and the right
not to be arbitrarily deprived of liberty, these being rights that Egypt had undertaken to
protect as part of its international obligations.

The appeal concluded by requesting the Egyptian Government to comment on these
allegations, suspend the enforcement of the penalty and ensure a retrial in accordance
with international standards.

In keeping with Egypt’s consistent desire to fulfil its international obligations as a
member of the United Nations and as a party to international human rights instruments,
in pursuance of its firmly established policy of ongoing constructive dialogue with
United Nations human rights mechanisms, including the Chair-Rapporteur and the
special rapporteurs who sent the appeal in question, and in consideration of the fact that,
in accordance with Commission on Human Rights resolution 1991/42 under which it was
established, and as clarified by the Commission’s resolution 1997/50, the Working Group
is vested with a purely legal mandate and is not empowered to involve itself in politics
or express political opinions, the Egyptian Government wishes to comment as follows on
the false and inaccurate information received by the authors of the appeal concerning
violation of the above-mentioned rights in the cases in which the former President and
others forming the subject of the appeal stood accused.

Indispensable preparatory introduction

First of all, Egypt wishes to refer to its previous response containing its
observations on the Opinion issued by the Working Group on Arbitrary Detention on the
same matter. In this connection, Egypt reiterates its request that the said Opinion be
reconsidered, in accordance with the provisions of paragraph D of resolution 1991/42
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under which the Working Group was established, in the light of the new information and
facts that have come to light and on the grounds set forth in detail in Egypt’s response.

It should also be noted that:

After the Egyptian people’s revolution of 25 January 2011, which was led by
Egypt’s promising youth with the backing of the national army, the country was faced
with momentous and dangerous disturbances as described in the substantiated court
judgements handed down in connection therewith. These disturbances resulted from the
establishment of various groups with extremist religious tendencies which operated
under cover of the Muslim Brotherhood organization (classified as terrorist under the
terms of the judgements handed down) and exploited the revolutionary movement with
the help of armed external forces and persons acting outside the law in an attempt to
impose their deviant and extremist views and ideology and their violent terrorist methods
in a manner totally alien to Egyptian society which, historically, has been characterized
by tolerance and pluralism. Their objective was to undermine the basic institutions of the
Egyptian State by systematically intimidating and terrorizing the people, creating
anarchy, inciting civil strife and spreading false rumours among social communities in
order to prepare the way for their accession to power. On the third day of the revolution,
those armed and organized groups, supported by foreign forces and acting in accordance
with a prearranged and fixed plan, simultaneously stormed a number of secure Egyptian
prisons, killed a number of prisoners and guards, released their supporters serving
sentences therein and allowed the escape of more than 20,000 other prisoners. At the
same time, they also stormed more than 100 police stations and precincts, allowed the
persons detained therein to escape, seized the police officers’ weapons and pillaged and
burnt those premises. They went on to storm and burn numerous other State agencies and
institutions with a view to overthrowing the Egyptian Government and enabling their
followers to seize power. Those incidents formed the subject of the legal proceedings
known as the “case of the storming of the prisons” to which reference will be made
below and on which details of the charges brought and the judgements handed down will
be provided.

During the transitional period after former President Hosni Mubarak relinquished
power and the Military Council assumed authority to manage the country’s affairs, the
successive changes and the acts of violence and intimidation that accompanied them led
to several major political developments. A number of constitutional declarations were
issued for the purpose of rebuilding the State’s modern democratic institutions in such a
way as to fulfil the aspirations of the Egyptian people and the objectives of their
revolution. In accordance with these constitutional declarations, presidential elections
were held in June 2012 in which former President Mohamed Morsi beat the other
candidate by a small majority of votes. He began the exercise of his presidential
functions in July 2012 with a number of ill-considered decrees and political practices
that led to a state of constitutional and general chaos in the country. He disregarded a
ruling of the Supreme Constitutional Court by dissolving the People’s Assembly, thereby
violating the principle of the independence of the judiciary, and formed a Constituent
Assembly on a highly selective basis to draft a constitution, thereby precluding any
possibility of the establishment of a truly democratic regime consistent with the Egyptian
people’s hopes for the achievement of their revolution’s objectives.

The country witnessed distressing events that highlighted and illustrated all the
political, economic and social aspects of this trend. For example, the constitutional
declaration issued in November 2012 challenged the judicial authority and the right of
legal redress by stipulating that presidential decrees and decisions of the Shura
(Consultative) Council and the Constituent Assembly drafting the constitution were not
subject to appeal. The Attorney General was also dismissed in violation of the Judicial
Authority Act.
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That erroneous and unprecedented step gave rise to widespread and large-scale
popular demonstrations throughout the country in protest against the declaration and
those measures which, in reality, undermined all the achievements of the revolution of 25
January 2011 by totally eliminating all political opposition and establishing a fascist
theocratic government. In response to those protests, members of the religious groups
backing the former President and supporting the erroneous measures taken, which were
basically in their favour, confronted and attacked the demonstrators, several of whom
were killed or injured as a result. These incidents formed the subject matter of the
proceedings designated in the information media as the “case of the /ttihadia events”, to
which reference will be made below.

Notwithstanding numerous criticisms, negative comments and boycotts on the part
of the national forces participating in the drafting committee, the Constitution was
promulgated on 25 December 2012 by a narrow majority of votes among a low number
of participants since there was no national consensus due to the defects and
shortcomings in the draft. The document made provision for a reorganization of the
Constitutional Court with a smaller number of judges, which entailed dismissal of some
of the Court’s judges who were persona non grata from the standpoint of the ruling
regime. It also granted the House of Representatives immunity from judicial oversight in
spite of the fact that this ran counter to the fundamental principles concerning equality of
opportunity and established a precedent that was a clear example of perversion of the
constitutional legislative authority. Moreover, the ruling regime adopted an approach that
divided and classified Egyptian citizens on the basis of their political and even religious
affiliations since it pursued a policy of mixing religion with politics and became a
rallying point for certain persons who had a record of acting outside the law, as attested
by court judgements, due to their adoption of violence as a modus operandi to secure,
inter alia, the release of their supporters serving prison sentences, which totally flouted
citizenship rights and destabilized the country during that period.

During the course of these events and protests, legislative elections held in
accordance with the new Constitution were won by the Freedom and Justice Party and,
immediately after its formation, the House of Representatives took advantage of its
majority and sought to achieve the objective of consolidating the ruling regime by
empowering its supporters from religious movements and marginalizing other national
forces, communities and sections of society. This further aggravated the consequences of
mismanagement and confirmed the administration’s inability to work with other
components of the social spectrum.

Opposition to the rule of law continued and, in ongoing flagrant violation of the
independence of the judicial authority, those groups besieged the Supreme Constitutional
Court and other courthouses in order to prevent them from discharging their duties. The
Egyptian Media Production City was also besieged in order to threaten and silence
anyone holding views contrary to the fascist religious ideology adopted by the ruling
clique which was attempting to implement its “empowerment plan” by distributing its
followers throughout the country, releasing those serving prison sentences after being
convicted of criminal offences, and appointing them in all influential decision-making
posts in the civil service with a view to keeping the country under tight control.
Numerous State institutions and agencies, as well as academic, research and religious
centres, continued to be attacked in order to bring about the collapse of the Egyptian
State and impose the extremist terrorist ideology to which its followers adhered.

In the face of the above-mentioned sequence of events and the discovery of far-
reaching political fiascos, unacceptable compromises in respect of State sovereignty and
territorial integrity for the benefit of external forces, the existence of suspicious links
with foreign intelligence agencies and the leaking of Egyptian confidential national
documents, an increasingly widespread national “insurrectionary movement” was formed

GE.15-13191 (E)



4/14

to oppose this fascist religious tyranny and there is documentary evidence to show that
its demands were supported by 22 million citizens. The Egyptian people’s revolution of
30 June 2013 was a historically unprecedented natural exercise of direct democracy in
which more than 30 million citizens from all social backgrounds assembled in the public
squares of all the cities with the aim of freeing themselves from the fascist religious
tyranny that the current ruling regime had attempted to impose on them, averting further
exacerbation of the negative consequences and implications resulting from the misguided
policies and decisions that had been adopted, and demanding early presidential elections.
In response, the former President delivered a public address in which he emphasized that
he would not leave his post, maligned the reputation of the Egyptian judiciary and the
independent information media and threatened to intensify the repressive measures taken
against the regime’s opponents. The former President’s supporters held sit-ins in some
public squares throughout the Republic and threatened to use violence against any
citizens continuing to demonstrate in favour of early presidential elections. In the same
way as the Egyptian army had supported the people’s revolution of 25 January 2011, it
also supported and endorsed this popular revolution in order to safeguard national
security and prevent the country from sliding into a perilous civil war.

On 3 July 2015, all the national political and religious forces and other segments of
society unanimously agreed on the proclamation of a road map under which the
application of the Constitution of 2012 would be suspended, the President would be
removed from office, the President of the Supreme Constitutional Court would
temporarily assume the country’s presidency, early presidential elections would be held,
a new Constitution would be drafted in a manner consistent with the objectives of the
revolution, and parliamentary elections would be scheduled. The former President is
currently being accommodated at a secure location, where he is living without
restrictions, out of fear for his life in the light of the revolutionary nature of the mood
prevailing among the people opposing him. The security authorities were obliged to take
this measure in view of the critical security situation that Egypt faced following the
revolt by such an unprecedented multitude assembled in the town squares throughout the
country. However, the Egyptian Government permitted a delegation from the European
Union, a delegation from the African Union and a delegation of independent Egyptian
jurists to visit the former President at his place of residence and, following their visits,
those delegations confirmed the Egyptian Government’s concern to protect the life of the
former President and provide all the facilities needed for him to lead a decent and
befitting life with access to the audiovisual information media.

A new Constitution for the country was drafted and subsequently approved by the
Egyptian people in a referendum in which the rate of participation was high and more
than 98 per cent of the participants voted in favour. The Constitution, promulgated in
January 2014, made substantial and fundamental changes to the country’s political
structure and to the status and powers of its national authorities in order to meet the
aspirations of the Egyptian people in a manner consistent with the sacrifices that they
made and the objectives that they sought to achieve through their revolutions of January
2011 and June 2013. The Constitution was also designed to fulfil hopes for the future by
laying solid foundations for democracy, sound governance, the rule of law and respect
for human rights and fundamental freedoms and prescribing appropriate constitutional
solutions to avoid a recurrence of the situation and the circumstances with which the
country had been afflicted.

The new Constitution introduced numerous provisions in the field of human rights
in which it was guided not only by the knowledge and expertise accumulated during
Egypt’s national experiences throughout its long-standing civilized history but also by
the relevant international and regional conventions. The purpose of those new provisions
was to address the concerns, anxieties and aspirations of Egyptian society during its
transition from the problems and difficulties encountered in the past, and the recent dire
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situation against which it revolted, to the better future prospects that it deserved and was
striving to achieve. To this end, for the first time, the Constitution made provision for
new rights and freedoms and incorporated a full range of safeguards to ensure that they
are protected and respected.

This indispensable introduction and review of the well known and documented
events that Egypt experienced should enable them to be viewed and assessed within their
true context. We will now respond to the false and inaccurate information contained in
the allegations forming the subject of the appeal by reviewing some of the legal
principles governing judicial proceedings before the criminal courts and defining
statutory safeguards in respect of imposition of the death penalty in the Egyptian judicial
system. Reference will be made to cases in which the former President stood accused,
the judicial outcome of such cases, Egypt’s status as one of the countries in which the
lowest proportion of death sentences are enforced, and the facts and conclusions to be
derived therefrom.

L. Legal principles governing judicial proceedings before the criminal courts
1. Investigating authorities in the Egyptian legal system

In Egypt, the Department of Public Prosecutions is a duly constituted branch of the
judicial authority and, as such, enjoys independence in the performance of its
functions. Article 67 of the Statute of the Egyptian Judicial Authority stipulates
that the Attorney General and the members of the Department of Public
Prosecutions enjoy judicial immunity and cannot be removed from office. In the
exercise of its jurisdiction, the Department is fully independent vis-a-vis the
executive and legislative authorities and even before the courts themselves, which
cannot interfere in its jurisdiction except in the circumstances prescribed by law.
The Department is vested with exclusive competence to initiate and conduct
criminal prosecutions before the courts, other bodies being permitted to do so only
in the circumstances prescribed by law;

In the discharge of its investigative functions, the Department of Public
Prosecutions observes the principle of procedural legitimacy under which all
procedures and practices must be in accordance with due process of law and all its
members acting in the capacity of criminal investigation officers must likewise
comply with the provisions of the law. The Department is authorized to take all the
measures provided for in the Egyptian Code of Criminal Procedure and to exercise
all the powers vested in it under that Code with due respect for the legal
regulations in this regard, which are in conformity with international norms. The
proceedings during which the accused is questioned and confronted with the
evidence must be conducted in the presence of his lawyer and all the arguments
presented in his defence must be entered in the record. The procedures for remand
in custody must also meet the conditions specified in the Code of Criminal
Procedure regarding the duration and substantiation of such custody and the right
of the accused to appeal against a remand order. The Department applies these
procedures with a view to establishing the truth and discovering evidence and the
legal protection that the Department has an obligation to observe extends to all
procedures, such as arrest, search and eavesdropping, that might be deemed
prejudicial to liberty of person insofar as they violate and detract from the privacy
of individuals.

An examining judge or justice may be assigned, in accordance with the Code of
Criminal Procedure, at the request of the Department of Public Prosecutions if it believes
that investigation by an examining judge would be preferable in view of the special
circumstances of the case or at the request of the accused or the civil plaintiff if either of
them deems such to be more appropriate. The examining judge or justice so assigned
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enjoys full independence in the exercise of his functions without any interference from
the courts, the Department of Public Prosecutions (which is a party in the case) or the
executive or legislative authorities.

An examining judge is assigned by the president of a court of first instance and an
examining justice is assigned by the full bench of a court of appeal at the request of the
Minister of Justice. Following their assignment, they are vested with exclusive
competence to conduct the investigation of the facts of the case, in which they observe
the legally stipulated safeguards, rules and procedures in order to discover the truth and
take action in the light of the results of their investigation.

2. Human rights and fair trial procedures in the Egyptian legal system

In the light of the international and regional human rights instruments that Egypt
has ratified, the legislature has taken care to ensure that the international norms relating
to criminal justice as set forth in those instruments are embodied in the successive
constitutions and incorporated in the relevant legislative enactments. The general rules
with which public investigating bodies and authorities are required to comply can be
summarized as follows:

« Procedures for arrest and detention: The procedures governing the arrest of
suspects and the manner in which they should be treated are regulated by the
Egyptian Code of Criminal Procedure, article 40 of which stipulates that no one
may be arrested or detained except by order of the legally competent authorities
and any person so arrested or detained must be treated in a manner conducive to
the preservation of his human dignity and must not be subjected to physical or
mental harm. Article 41 of the same Code stipulates that no one may be detained
except in the prisons designated for that purpose and no warden may admit any
person into a prison except in accordance with an order signed by the competent
authority, nor may he retain any person therein after the expiration of the period
specified in the said order. Under the provisions of article 139, paragraph 1, of the
Code, the responsible officials have an obligation to immediately inform any
person who is arrested or detained in custody of the reasons for his arrest or
detention and the said person has the right to contact anyone whom he wishes to
notify and is entitled to seek the assistance of a lawyer. With regard to remand in
custody, article 134 of the Code of Criminal Procedure stipulates that an order for a
suspect’s remand in custody may be issued only after he has been questioned,
confronted with the charges against him and enabled to present arguments in his
defence. The same article further stipulates that the offence of which he is accused
must constitute a felony or misdemeanour punishable by a term of not less than 1
year’s imprisonment and there must be sufficient evidence against him. The
issuance of a remand order is subject to the fulfilment of specific conditions. An
accused person has a legal right to lodge an appeal against an order for his remand
in custody pending trial by the competent court regardless of whether the order was
issued by an examining judge (art. 167 of the Code of Criminal Procedure) or by
the Department of Public Prosecutions (art. 205 of the Code of Criminal
Procedure). This is fully consistent with the provisions of article 9 of the
International Covenant on Civil and Political Rights;

At the stage of preliminary investigation, an examiner investigating felonies and
misdemeanours punishable by a mandatory term of imprisonment is not permitted
to question the accused or confront him with other accused persons or witnesses
without first inviting his lawyer to attend. If the accused does not have a lawyer, or
if his lawyer fails to attend after being invited to do so, the examiner must ex
officio appoint a lawyer for him (art. 124 of the Code of Criminal Procedure). All
the legal safeguards observed during the investigation proceedings are consistent
with the international norms relating to criminal justice. The accused and/or his
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legal representative are entitled to attend all the investigation proceedings and to
examine the records of those proceedings (art. 77 of the Code of Criminal
Procedure) in order to have an opportunity to familiarize themselves with the
course of the investigation stage by stage, comment on developments therein and
rebut any evidence discovered against the accused. The Code enforces this right by
placing the authority conducting the investigation under an obligation to notify the
opposing parties of the date and location of the investigation proceedings that it is
conducting (art. 78 of the Code of Criminal Procedure);

At the trial stage, every person accused of a felony or misdemeanour punishable by
a mandatory term of imprisonment must be represented by a lawyer, in the absence
of whom one must be appointed to defend him (art. 237, para. 1, of the Code of
Criminal Procedure) and the Department of Public Prosecutions is required to
respect this choice. In the event of a lawyer being appointed to appear with an
accused person, the appointed lawyer must be among those named on the lists of
the Bar Association branch within the territorial jurisdiction of the court hearing
the case. All the legally prescribed rights and safeguards for the defence of the
accused are observed during trials, which are conducted in public unless the court
decides otherwise. The court follows all the requisite procedures by recording the
presence of the accused persons and their defence counsels, appointing lawyers for
those not represented by legal counsel, reading out the indictment, recording the
defendants’ plea, opening and recording the exhibition of sealed documents,
hearing witnesses for the prosecution and defence, as well as the statements of the
public prosecutor and defence counsel, recording the legal arguments and requests
of defence counsel and allowing the latter sufficient time to prepare its defence.
The court then delivers its verdict in public, even if the trial proceedings were held
in camera, and the judgement, drawn up in written form, must specify the grounds
on which it was based in order to enable the appellate court to verify the lower
court’s application of the law and its compliance with the statutory procedures. Any
failure to respect rights of defence and any flaw in the substantiation of the
judgement constitute grounds for its annulment.

It is evident from the above that the Egyptian legal system regulates the procedures
for the arrest and detention of suspects, as well as the procedures to be applied at all
stages of criminal proceedings from the preliminary investigation to the trial, in a
manner consistent with international standards of criminal justice as set forth in the
relevant international human rights instruments.

II. Safeguards in regard to the death penalty in the Egyptian legal system

The right to life is one of the most fundamental and inherent human rights and
violations thereof fall within the category of the most serious offences in respect of
which the death penalty may be imposed on the perpetrators. In accordance with the
provisions of the Constitution and the law, a person may be deprived of this right only
under the terms of a final judgement in respect of an offence which, at the time of its
commission, carried the death penalty. In conformity with the provisions of the
Constitution and the Convention on the Rights of the Child, this penalty prescribed under
Egyptian law for the most serious and heinous offences cannot be imposed on a person
under 18 years of age.

Egyptian legislation contains the following safeguards and procedures concerning
enforcement of the death penalty:

1. Criminal cases, including those involving offences that carry the death penalty, are
heard by the criminal divisions of the courts established within the territorial jurisdiction
of each appellate court by decision of the full bench of the latter court. Each division
consists of three judges presided over by an appellate judge, which is one of the highest
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judicial grades in the appellate court system (art. 366 of the Code of Criminal
Procedure).

2. Death sentences are exceptional insofar as, by law, they require a unanimous
decision by the bench and the opinion of the Mufti of the Republic must be sought in
order to ensure that the sentence is in conformity with the Islamic sharia. The sentence is
subject to appeal and review in cassation (art. 381 of the Code of Criminal Procedure).

3. The Department of Public Prosecutions has an obligation to refer a death sentence
handed down in the presence of the accused to the Court of Cassation, even if the person
sentenced has not filed an appeal, in order to make sure that the law has been applied in
a proper manner. The case is reviewed within the context of the legally prescribed
grounds for appeal in cassation, such as improper application or breach of the law,
failure to respect the right of defence or flawed substantiation of the judgement (article
46 of Act No. 57 of 1959 concerning the procedures for appeals in cassation). If any such
defects are found, the Court of Cassation must annul the judgement and order a retrial
before a different division.

4.  Whenever a death sentence is imposed under the terms of a final judgement, the
case file must be referred, through the Minister of Justice, to the President of the
Republic so that he can exercise his constitutional right to grant a pardon or commute the
sentence (art. 470 of the Code of Criminal Procedure).

5. In conformity with the Convention on the Rights of the Child to which Egypt is a
party, the death penalty cannot be imposed on a person under 18 years of age (art. 112 of
the Children’s Act No. 12 of 1998). Convicted persons between 15 and 18 years of age
may be sentenced to custodial penalties and persons under 15 years of age are liable to
the measures prescribed in the Children’s Act. Any infringement of those provisions
constitutes a ground for appeal against the judgement.

6.  Death sentences imposed in absentia in cases involving felonies are regarded as
suspended and are extinguished and deemed null and void as soon as the convicted
person is arrested or appears of his own accord (art. 395 of the Code of Criminal
Procedure).

III. Cases involving the former President of Egypt and forming the subject of the
appeal

1.  Case No. 56460 of 2013 (First Division of Madinat Nasr Criminal Court), referred
to in the media as the “case of the escape from Wadi al-Natrun prison”, in which former
President Mohamed Morsi and others were accused:

On 28 April 2013, the Minister of Justice in the Government of former President
Mohamed Morsi assigned an examining judge to conduct the investigation proceedings
in connection with the raids on Egyptian prisons that took place during the events
accompanying the revolution of 25 January 2011. The investigation began after the
hearing, on 27 January 2013, by the Ismailia Misdemeanours Court of Appeal of Ismailia
Third Division Misdemeanours case No. 6302 of 2012 concerning the escape of a
number of convicts serving sentences in Egyptian prisons during the events
accompanying the revolution of 25 January. The court concluded from its investigations
that the Egyptian prisons were stormed during that period as a result of collusion
between foreign bodies, jihadist groups and members of the Muslim Brotherhood
organization, including the former President of the Republic, Mohamed Morsi, who were
accused of violating Egyptian sovereignty and engaging in hostile acts and conspiracy
against the Egyptian State. At its hearing on 23 June 2013, the appellate court decided to
transmit the case file to the Department of Public Prosecutions for further action
pursuant to the court’s request for the arrest of a number of foreigners accused of
escaping from Egyptian prisons and fleeing the country and also for the arrest of the
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accused Mohamed Morsi and some members of the Muslim Brotherhood while he was
still in office.

During the judge’s investigation of the accusations made, the former President
Mohamed Morsi was questioned on 16 July 2013. Before the beginning of his
questioning, the competent examining judge appointed a lawyer to attend the
investigation proceedings with him. On the same date, an order was issued for the former
President Mohamed Morsi’s remand in custody pending investigation. This order was
renewed within the statutory deadlines in accordance with the legally specified
procedures until the case was referred to the competent criminal court on 12 December
2013, at which time he was remanded in custody pending trial.

The investigations led to the indictment of the accused, Mohamed Morsi, and
others before the competent criminal court on the charge that, during the period from
2010 to early February 2011, they aided and abetted 76 other accused persons, most of
whom were Palestinians, in a conspiracy with the executive members of the Political
Bureau of the Hamas Movement, the leaders of the international Muslim Brotherhood
organization and the Lebanese Hizbullah to create a state of chaos with a view to
bringing about the collapse of the Egyptian State and its institutions. They were accused
of planning the training by Iranian Revolutionary Guards of armed groups to commit
military and other hostile acts of aggression within the country, attack and storm the
premises of prisons and penitentiaries and facilitate the escape of their imprisoned
Egyptian and foreign supporters, together with prisoners convicted of criminal offences,
and assisting them by providing them with support, information, funds and false identity
cards with which to enter the country and supplying them with vehicles and motorcycles.
It was alleged that, as a result of this conspiracy and assistance, the said 76 accused
persons were able to commit the following offences:

(a) Together with other unknown members of the Hamas Movement and
Hizbullah and some jihadists and takfiris [extremists accusing fellow Muslims of
apostasy] among the nomads in Sinai, they deliberately committed acts prejudicial to the
country’s independence and territorial integrity, concurrently with the outbreak of
demonstrations on 25 January 2011, by firing RPGs and volleys of gunfire along the
eastern border with the Gaza Strip. They blew up the border lookout posts as well as a
gas pipeline, after which 71 of the accused infiltrated through clandestine tunnels into
Egyptian territory where they split up into groups moving in four-wheel-drive vehicles
mounted with heavy weapons which enabled them to seize control of the border area.
They abducted three uniformed and one plain-clothes police officers and destroyed
governmental and security installations. Three of these groups headed for Al-Marj, Abu
Zaabal and Wadi al-Natrun prisons with a view to freeing their supporters held therein.
They opened fire on the guards as well as the walls and gates of the said prisons and
used the above-mentioned vehicles, together with loaders, to break down the walls and
demolish the outbuildings, to which they set fire, after which they stormed the prison
wards where they deliberately killed some persons, attempted to kill others and
facilitated the escape of more than 20,000 prisoners, including members of the Hamas
Movement, the Lebanese Hizbullah and the Muslim Brotherhood, jihadists and other
criminals. They seized the weapons and ammunition in the prison stores, as well as
livestock, foodstuffs, furniture and police vehicles;

(b) They deliberately killed R.I., who was on duty in one of the watchtowers at
Abu Zaabal prison. This act of murder was preceded, accompanied or followed by other
offences such as:

(i)  The wilful murder with malice aforethought of 1 of the guards at Abu Zaabal
prison, 1 of the inmates of Al-Marj prison, 30 inmates of Abu Zaabal prison and 14
inmates of the Wadi al-Natrun prison complex;
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(i) The attempted murder with malice aforethought of three guards at Abu
Zaabal prison;

(iii) The deliberate burning of some of the annexes of the said prisons;

(iv) The theft of movable property belonging to the Prisons Department while the
guards of the said prisons were held at gunpoint;

(v) The deliberate destruction of movable and immovable public property and
buildings belonging to the Prisons Department;

(vi) Enabling more than 20,000 detainees, some of whom were convicted
members of the Hamas Movement, the Lebanese Hizbullah and the Muslim
Brotherhood, to escape from prison through the use of force, violence, threats and
terrorism and by resisting the public authorities in the discharge of their duty;

(vii) Assaulting three uniformed and one plain-clothes police officers who were
abducted at gunpoint and taken to the Gaza Strip where they were detained in
premises belonging to the Hamas Movement;

(viii) The procurement, in person and through third parties, and possession of
illegal firearms and ammunition at a gathering place with a view to using them to
commit breaches of the peace, disrupt public order and undermine the system of
government;

(c) Illegal infiltration of 31 accused Palestinians and other unknown persons into
the country across the eastern border;

(d) Escape of convicts and detainees from Al-Marj, Abu Zaabal and Wadi al-
Natrun prisons through the use of force and the commission of the above-mentioned
crimes.

(These offences are punishable under arts. 39; 40, paras. 2 and 3; 41, para. 1; 43;
45, para. 1; 46; 77; 83 A, para. 1; 86; 88 bis; 88 bis A, paras. 1 and 3; 88 bis C; 88 bis D;
90; 138; 142; 144; 230; 231; 234, para. 2; 235; 252, para. 1; and 314 of the Penal Code,
art. 2, para. 2, of Presidential Decree No. 298 of 1995 concerning the securing of the
Arab Republic of Egypt’s eastern borders, arts. 1, para. 2; 6; and 26, paras. 1, 2, 3, 5, 6
and 7, of the Weapons and Munitions Act No. 394 of 1954, as amended, and section II of
the third schedule annexed to the Penal Code under the terms of Decision No. 13354 of
1995 issued by the Minister of the Interior.)

The trial proceedings, which lasted for about one and a half years, were conducted
at public hearings with television coverage in the presence of all the defendants’ lawyers
and all the legally prescribed procedures were observed up to the time when the court
decided to refer the case file to His Eminence the Mufti of the Republic for his opinion
from the standpoint of Islamic law. On 2 June 2015, the deadline for delivery of
judgement was extended to the hearing on 16 June 2015 at which the court handed down
its judgement in the presence of the accused. The former President and 5 of his aides
were sentenced to death by hanging and 20 others to life imprisonment. The other
accused persons were sentenced, in absentia, to death by hanging.

This judgement was not final insofar as it was subject to appeal in cassation by the
persons convicted in their presence, or by the Department of Public Prosecutions, within
the legally prescribed time limit. In the event of the judgement not being appealed by the
persons sentenced to death, the Department of Public Prosecutions would have a legal
obligation to refer the case to the Court of Cassation and, if the latter ruled in favour of
the appeal, the case would be retried by another division. The judgement delivered after
the retrial could also be appealed before the Court of Cassation which, if it again ruled in
favour of the appeal, would be required to deliver its own judgement in the case.
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2. Case No. 10790 of 2013 (Misr el-Gedida [Heliopolis] Criminal Court), referred to
in the media as the “case of the lttihadia events™:

The facts of the case can be summarized as follows: On 4 December 2012, political
forces opposed to the Constitutional Declaration issued by the former President in
November 2012 held peaceful demonstrations outside the Ittihadia Presidential Palace.
They staged a sit-in in a number of tents and, on 5 December 2012, supporters of the
former President made their way to that location where they assaulted, detained and
tortured the participants in the sit-in at the gates of the Palace and attempted to take them
into the Palace at the instigation of the former President, in collusion with leaders of the
Muslim Brotherhood, with a view to driving them away.

The Department of Public Prosecutions began its questioning of the accused and
confronted him with the accusations and the documentary evidence against him in the
presence of his appointed lawyer, as required by law. The Department ordered his
remand in custody, pending investigation, for a period of 15 days after he was released in
the “case of the storming of the prisons” in connection with which he was being
questioned by the examining judge. In the new case, the Department charged him with
aiding, abetting and inciting the commission of the following offences:

« Exerting duress by putting on a show of force and using violence with a view to
intimidating, harming and subjugating the peaceful demonstrators in order to force
them to disperse;

o The wilful murder of a number of the demonstrators;

o The unlawful seizure and detention of a number of the demonstrators and their
subjection to torture and numerous forms of bodily injury;

« The infliction of injuries on a number of the demonstrators as a result of which
they were incapacitated from work for periods of up to 20 days;

« The possession of unlicensed firearms and ammunition for the purpose of
disrupting public order and security.

(The above-mentioned offences are punishable under arts. 39; 40; 41, para. 1; 43;
86; 171; 230; 231; 234; 235; 241; 242; 280; 282; 375 bis (a); and 379 bis of the Penal
Code and arts. 1, para. 1; 6; and 26, para. 6 of the Weapons and Munitions Act No. 394
of 1954.)

On 31 August 2013, the Department of Public Prosecutions referred the case to the
Cairo Court of Appeal, which scheduled its hearing on 4 November 2013 before the
legally competent criminal court.

The trial proceedings, attended by Mohamed Morsi and the other persons accused
in the case, began on 4 November 2013 with a procedural hearing at which the court
confirmed the presence of the accused and their lawyers and read out the referral order in
conformity with the provisions of the Code of Criminal Procedure. A lawyer who
appeared with the accused pleaded on the formal aspects of the case but refused to plead
on its substance. The court therefore appointed a lawyer to conduct the defence until the
completion of the trial in accordance with the above-mentioned legal principles.

The trial proceedings, which lasted for more than a year, were conducted at public
hearings, some of which had television coverage, and the defendants enjoyed all the
above-mentioned legal safeguards at all stages of the proceedings. In April 2015, the
court sentenced the defendant Mohamed Morsi to 20 years’ imprisonment and also
passed sentences on the other defendants.

Under the Egyptian legal system, this judgement was not final insofar as it was
subject to appeal in cassation by the persons convicted in their presence, or by the
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Department of Public Prosecutions, within the legally prescribed time limit. In the event
of a ruling by the Court of Cassation in favour of the appeal, the case would be retried by
another criminal division. The judgement delivered after the retrial could also be
appealed before the Court of Cassation which, if it again ruled in favour of the appeal,
would be required to deliver its own judgement in the case.

IV. Egypt’s status as one of the countries in which the lowest proportion of death
sentences are enforced

A United Nations report issued in early July 2015 on death sentences revealed that
the proportion of death sentences enforced in Egypt amounted to 2.6 per cent, which was
among the world’s lowest rates.

That report rebuts the various international criticisms that have been directed
against Egypt in the past concerning its large-scale delivery and enforcement of such
sentences.

The report stated that the death penalty was applied in 45 States Members of the
United Nations, including the United States of America (32 states) and Japan and, during
the period 2007-2012, death sentences were enforced in a number of States throughout
the world in the following descending order: 2,663 sentences in Iran, 2,000 in China, 256
in Iraq, 220 in the United States of America, 171 in Pakistan, 152 in Yemen and 12 in
Egypt (representing a rate of 2.6 per cent).

V. Facts and conclusions derived

In the light of the above introduction, the review of the principles of criminal
justice laid down in the Egyptian legal system, the safeguards and procedures observed
in regard to enforcement of death sentences, and the outcome of the legal proceedings
against the former President forming the subject of the appeal, the following facts and
conclusions are clearly evident:

1. The mass demonstrations held on 30 June 2013 in the main squares of the
administrative centres of most of the country’s governorates by more than 30 million
citizens, of all ages and from all religious communities and sections of society,
unanimously demanding an end to the series of political fiascos, as well as the plans to
empower the religious fascism represented by the former President and his clique, and
calling for the holding of early presidential elections, must be regarded by any standards,
in accordance with universally recognized international norms and practices, as a
popular revolution through which the people were able to express, in the most credible
manner, their wishes and demands for the exercise of direct democracy. Those events
drew worldwide admiration and sympathy which will undoubtedly be recorded in the
modern history of the Egyptian people.

2. The decision to designate a safe location in which the former President could live
without restrictions fell within the framework of the revolutionary measures adopted on
3 July 2013 by the Conference of National Political and Religious Forces at which
agreement was reached on a road map. That decision was taken out of fear for the former
President’s life in view of the revolutionary mood prevailing among the people opposed
to him, the precarious security situation in which Egypt found itself in the wake of the
revolution, and the unprecedented size of the crowds gathered in the public squares
throughout the country. All these factors left the Egyptian security authorities no option
but to resort to that measure. The Egyptian Government at the time permitted a
delegation from the European Union, a delegation from the African Union and a
delegation of independent Egyptian jurists to visit the former President at his place of
residence and, after their visit, they confirmed the Egyptian Government’s concern to
protect the life of the former President and provide all the facilities needed for him to
lead a decent and befitting life with access to the audiovisual information media.
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3.  In accordance with the fundamental principles of democratic systems, the judicial
authority constitutes one of the three pillars of the State and its independence and
immunity are regarded as basic guarantees of the rule of law and the triumph of justice.
Consequently, no authority at any level whatsoever is permitted to interfere or mediate in
judicial affairs. This is in conformity with the relevant human rights principles set forth
in international instruments, conventions and resolutions and successive Egyptian
constitutions have taken care to embody those principles and ensure that they are
respected in the legislation regulating all types and levels of judicial procedures. This
concept has been firmly implanted in the national consciousness throughout the history
of Egypt’s nationalist movement and the former President’s infringement of the
independence of the judiciary, as explained above, through his promulgation of the
flawed Constitutional Declaration in November 2012 led to the outbreak of the
demonstrations against him and the events that resulted therefrom.

4. The charges brought against the former President were based on the outcome of the
investigations conducted, in accordance with the laws in force, by the examining judge,
who was assigned by the incumbent Minister of Justice while the former President was
still in office, and the Department of Public Prosecutions, both of which were legally
competent and independent judicial bodies vested with immunity. The case was brought
before the legally competent natural judge and the trial proceedings, conducted over a
period of about one and a half years, in the two above-mentioned cases were in full
conformity with the procedural laws in force and international standards of criminal
justice. The hearings were held in public, with television coverage, and the defendant
enjoyed all the legal safeguards, including the right to legal assistance through defence
counsel, at all stages of the proceedings.

5. The judicial investigations in the above-mentioned cases were initiated while the
former President was still in office. In the first case, he was questioned, immediately
after his arrest, by the examining judge assigned by the Minister of Justice in his
Government and a lawyer was appointed to attend the proceedings. The orders for his
remand in custody were renewed within the legally stipulated deadlines until the case
was brought to trial. In the second case, he was questioned by the Department of Public
Prosecutions, which referred the case to the criminal court, both being judicial bodies
that enjoyed immunity and independence as already indicated. The cases were brought to
trial before legally competent courts in the light of the oral and technical evidence
substantiating the charges against the accused.

6.  The former President was not sentenced to death solely on the charge of escaping
from prison. There were other charges against him, as already indicated, including
complicity in acts of homicide, attempted homicide and aiding and abetting in the
storming of prisons and the release of inmates. These constitute “serious crimes” in the
sense intended in various penal codes and in the International Covenant on Civil and
Political Rights.

7.  The judgements handed down against the former President are not yet final insofar
as they are subject to appeal, within the legally specified time limits, by the convicted
person and the Department of Public Prosecutions before the Court of Cassation, which
examines all the grounds on which the appeal is based and, if it rules in favour of the
appeal, refers the file to a different division for retrial. In the case of death sentences, the
Department of Public Prosecutions has an obligation to refer the sentence to the Court of
Cassation, even if it finds no grounds on which to file an appeal, if the convicted person
fails to appeal the sentence within the specified time limit.

8. The other charges in which the former President was accused of are insulting the
judiciary, leaking confidential documents and fraud were of a criminal nature and
substantiated by evidence of his commission of those offences, all of which are
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prosecuted before a natural judge at fair hearings in which the defendant enjoys all the
safeguards prescribed in the Egyptian legal system.

9.  The death sentence is among the penalties prescribed in the Egyptian legal system
for the serious criminal offences specified in the country’s penal legislation. This is in
conformity with article 4 of the International Covenant on Civil and Political Rights and
consistent with the internationally recognized concept of serious crimes. Such sentences
are imposed within the framework of the prescribed safeguards to which reference has
already been made, bearing in mind the fact that Egypt is not a party to the Optional
Protocol to the International Covenant on Civil and Political Rights aiming at the
abolition of the death penalty.

In accordance with the aforesaid and in the light of the above-mentioned facts, it is
evident that:

1.  The information received by the authors of the appeal in question, concerning an
alleged violation of the rights to life and security and the right not to be arbitrarily
deprived of life, as set forth in the International Covenant on Civil and Political Rights,
as well as a contravention of the right to a fair and public trial and the right to be assisted
by a lawyer, and of article 5 of the United Nations Safeguards Protecting the Rights of
those Facing the Death Penalty, is false.

2. The cases in which the former President was charged are still being heard before
national appellate bodies in the affairs of which, under the Egyptian legal system and in
accordance with international practice, it is prohibited to interfere or mediate. Since the
judgements handed down therein are not final, being subject to appeal within stipulated
time limits and on legally specified grounds, the requests made in the said appeal are
unwarranted.

3. Egypt reiterates its previous request, made in its response dated 26 February 2015,
for the Working Group on Arbitrary Detention to review its Opinion in accordance with
the provisions of paragraph D of resolution 1991/42, under which it was established, in
view of the false nature of the information on which its decision was based, as shown in
the Government’s previous response and in the content of this response providing
entirely new facts that were not accessible to the Working Group at the time when it took
the said decision.
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