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Ms. Gabriella Knaui
Special Rapporteur
on Independence of Judges and Lawyers

Office of the United Nations
High Commissioner for Human Rights
Geneva

4 September 2013

Dear Madam Special Rapporteur, QZW 6%(}&, )

I take the opportunity to herebyforwardthe detailed response ofthe Hungarian
Government as requested in your letter dated 3 July 2013, on your concerns expressed over
the provisions introduced by the Fourth Amendment to the Fundamental Law of
Hungary in connection with the independence of the judiciary.

My Government is committed to the fundamental values and norms of democracy,
and is dedicated to ensure the protection of human rights. The Government of Hungary
remainsengaged to working closely and continuing the  constructive and
objective dialogue with the UN human rights mechanisms in order to meet challenges to the
full realization of all human rights and prevent the occurrence of human rights abuses. My
Government does its utmost to comply with its obligations under international human rights
law, including the UN Basic Principles on the independence of judiciary. Nevertheless, we
wish to stress that legislative changes should be examined in their complexity strictly based
on the facts and understood in the context of the evaluation of the legislative process in
Hungary.

Excellency,

We very much hope that the enclosed responses will provide you with answers to your
concerns and we trust you will include them in your report to the Human Rights Council. The
Hungarian Government appreciates your continued attention to follow the fundamental
changes in Hungary, and we remain open to discuss and explain concrete points and provide
further details. Therefore, your personal visit to Hungary is more than welcome at a suitable
date, which fits into your calendar. '
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1202 Genéve (CI1) Honlap: www.mfa.gov.hu/genf _unmission Fax:+ (41) 22 346 5861




Permanent Representative of Hungary to the United Nations Office
and Other International Organizations in Geneva

Meanwhile, should you wish to have any additional information, we remain at your disposal
to inform you on any further developments on the situation of the independence of judiciary
in Hungary, as has been to case to date.

Please accept, Madam Special Rapporteur, the assurances of my highest consideration.

N Bl aas

Andras DEKANY
Ambassador
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Response of the Government of Hungary to theletter from the Special rapporteur on
theindependence of judges and lawyers
No. AL G/SO 214 (3-3-16) HUN 3/2013

This document contains the detailed response oGtheernment of Hungary to the concerns
raised in the letter of the Special rapporteur lo@ independence of judges and lawyers
concerning the Fourth Amendment to the Fundamesatal of Hungary (hereinafter referred
to as ‘the letter’). The comments below follow 8teucture of the letter.

*k%k

Constitutional Court

(1) The letter assumes that there is a systematidency in Hungary to “... overrule the

decisions of the Constitutional Court”, and the Foukmendment to the Fundamental Law
(hereinafter referred to as ‘Fourth Amendment'amsexample of that process. This claim is
unfounded, as the Fourth Amendment is not one sérges of constitutional amendments
affecting the decisions of the Constitutional Colmtfact, the first three amendments to the
Fundamental Law did not concern the decisions ®fGburt at alf.

(2) Second, although the Fourth Amendment did addcertain subject matters that had
previously been adjudicated by the Constitutionali© none of the new provisions can be
considered as a re-introduction of already annuigal rules.A material distinction must
therefore be drawn between overruling the Constital Court’s decision, on the one hand,
and revisiting the subject matter of certain decisj on the other.

(3) Reflecting on the examples referred to in tgel, the following clarifications must be
pointed out:

» Decision 43/2012hasis of family ties); Article L (1) of the Fundamental Law; Article
1 of the Fourth Amendment: There is no direct Imtween the old and the new
provisions. The new provisions in the FundamentawLls not equal to the one
formerly included in the Family Act annulled by th€onstitutional Court.
Furthermore, the text in the Fundamental Law dastscontain a legal definition of
the notion of family (it merely declares that tHeasis of family ties” is marriage or
the relationship between parents and children) tardefore it does not exclude the
legal protection of family relations in a wider sens

» Decision 1/2013 rfedia access for political parties); Article 1X (3) of the
Fundamental Law; Article 5 of the Fourth Amendmehhte annulled provisions
contained much broader restrictions. The new réguiawill allow free-of-charge
political advertising in commercial broadcastingveges during pre-election periods.

» Decision 38/2012homelessness); Article XXII (3) of the Fundamental Law; Articl8
of the Fourth Amendment: The completely new sysiehess restrictive on habitual

- The First Amendment to the Fundamental Law, tbpn 18 June 2012, clarified the constitutionalius of the Transitional Provisions
as well as deleted the possibility to adopt a celdiegislation on the merger — under a new insitu— of the National Bank of Hungary
and the Financial Supervisory Authority.

- The Second Amendment to the Fundamental Law,tadam 9 November 2012, introduced a requiremeattire Transitional Provisions
concerning mandatory registration of voters. Tmeadment only affected the Transitional Provisiand was subsequently annulled by the
Constitutional Court.

- The Third Amendment to the Fundamental Law, agidpin 21 December 2012, provided for the adoptfdhefundamental provisions
relating to the ownership of agricultural land docests by cardinal laws.
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living in public areas; obligation is imposed ore thtate and local governments to
cooperate to eliminate homelessness. Paragraptal|$)for the provision of decent
housing and for the access of public services florAanew paragraph (2) places an
obligation on the central and local governmentsdoperate with a view to creating
the necessary conditions to provide shelter forhalineless persons. In addition,
paragraph (3) allows local governments to desigtiatged zones where habitual
living can be banned [based upon precisely defmddic order considerations listed
in the Fundamental Law (i.e. the protection of puloirder; public security; public
health and cultural assets)]. These three provisiomsstitute a comprehensive
package that requires constitutional regulation. allsimplementing rules will be
adopted by ordinary acts (or decrees of local gowents) the Constitutional Court is
fully entitled to assess their consistency with Buendamental Law. Neither the new
provisions of the Fundamental Law, nor those ofithplementing legislation can be
seen to amount to an “incrimination of homelesshess

» Decision 6/2013 recognition of churches); Article VII of the Fundamental Law;
Article 4 of the Fourth Amendment: The concept lbé tannulled provisions was
different from that of the Fundamental Law and tfesv regulation adopted by the
Parliament on 5 July 2013 complies with the Couastihal Court decision. This new
act ensures that any religious organisation can rdevate itself as church and a
parliamentary procedure is only necessary for thiebgious organisations that apply
for a special privileged relationship with the stathe procedure is subject to judicial
control by the ordinary administrative courts and/pthe Constitutional Court.

Previous case-law of the Constitutional Court

(4) As regards the concern formulated in the letegarding Article 19 of the Fourth
Amendment it must be underlined that the case-lashefConstitutional Court developed
before the entry into force of the Fundamental Liawnot rendered “void”. The second
sentence of point 5 of the Closing and Miscellarse®rovisions of the Fundamental Law (see
Article 19 (2) of the Fourth Amendment)early states that the legal effects of the earlie
rulings remain intact.

(5) Moreover, the Fundamental Law does not pretl@iConstitutional Court from referring

to its earlier case-law. In its recent decisions. (adopted after the entry into force of the
Fourth Amendment) the Constitutional Court has @wleeferred to its previous case-law
extensively (e.g. decisions 12/2013, 3109/2013,484M3 and 13/2013). In Decision

13/2013 the Constitutional Court summarized itsitpws concerning the provision of the

Fundamental Law affecting previous case-law. Pléaseattached the courtesy translation of
the relevant parts of this Constitutional Courtisien.

(6) The provision of the Fourth Amendment thatehdier rulings of the Constitutional Court
are no longer in force (and are not annulled odyads more of a symbolic nature and has
limited practical significance. Even in the ownaeargretation of Constitutional Court this
provision does not create a source of uncertaiitythe more so, as the Fundamental Law
makes it clear in Article R) that the so-calledstoric constitution® represents a source of
interpretation of the Fundamental Law. The richeelasv of the Hungarian Constitutional
Court is part of that tradition, thus can be freebged in constitutional jurisdiction (unless it

2 Hungary's historical, unwritten constitution was hearly 1000 years the legislative source ofHib@garian
statehood and determined its constitutional devatoyg from the Middle Ages to World War 1l, whichelds
influence in public thinking on the constitution tgpthe present.
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goes against the Fundamental Law itself). This thi@yCourt is able to ensure constitutional
coherence through its decisions adopted over thaedegades of its existence.

Constitutional review

(7) Concerning the constitutional review of procediwalidity of constitutional amendments
the case-law of the Constitutional Court sinceeiksstence clearly states thafthe power of
the Constitutional Court is a restricted power in the structure of division of powers.
Consequently, the Court shall not extend its powers to review the constitution and the new
norms amending it without an express and explicit authorisation to that effect.” (see also
decision 12/2013).

(8) However, the letter appears to see the Fourttedment as a legislative intervention
against an interpretation gradually developed byGbastitutional Court to expand its own
powers to review constitutional amendments fromizstantive point of view. In that context
we recall the various opinions of the Venice Consimois of the Council of Europe

(hereinafter: VC) to the effect that there is nonemal rule or practice authorising
constitutional courts to overtake the role of tloastituent power (CDL-AD(2012)010). The
Hungarian Government merely intends to remain it tinadition, as do several Member
States of the European Union. Substantive revieanoéndments to the Constitution is only
permitted by a very few national constitutions ir&pe.

(9) Furthermore, it must be stressed that conttarthe concern raised in the letter, in our
opinion the recent decision of the Constitutionau@ on the Transitional Provisions to the
Fundamental Law (Decision 45/2012) did not overrtile former consistently reluctant
approach of the Constitutional Court to the substanteview of the amendments to the
Fundamental Law. There was only one paragraphenbtckground of the reasoning of a
very long decision which might have been intergtets a shift in the practice of the
Constitutional Court. This kind of interpretatiomshtaken this paragraph from its context.
This paragraph was not of cardinal significancéhi overall context of this decision. In fact
Decision 45/2012 was about the special legal s@tdsansitional Provisions which were not
recognised by the Constitutional Court as normsaufstitutional level and not regarded as
amendments to the Fundamental Law. Therefore tmstqun of substantial review of an
amendment to the Fundamental Law obviously coutdoeaaised as a matter of principle in
this case.

(10) There are also other interpretative tools Wiian be used by the Constitutional Court to
strike a balance between different constitutional®ons when assessing the compliance of
specific laws with the overall content of Fundanaéitaw. In this sense the Constitutional
Court interprets the provisions of the Fundamebéal in line with the general standards of
constitutionality and international law. This lat@pproach, which does not need annulling
amendments to the Fundamental Law, has been dkplalen up in its Decision 12/2013.

Tax and budgetary matters

(11) With reference to the introduction by the Rbhukmendment of an additional paragraph
(5) to Article 37, the letter misinterprets the mieg of that provision which is merely a rule
clarifying the legal situation after expiration thfe transitional period of restrictions. It has
been transplanted from the Transitional Provisiars modified form and the meaning of the
new provision is that once the level of state d&dls below 50% of the GDP the
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Constitutional Court may review, without restrictjaill budgetary laws adopted even during
such moratorium. There is only one limitation thatretroactive jurisdiction is possible as far
as the effects of the decisions are concerned., thissnew provision does not intend at all
either to introduce further restrictions for the nStitutional Court or to make formerly
established restrictions permanent.

(12) Regarding the former restriction establishad tb the economic crisis, we would like to
recall that the restrictions on budget review amagorary in nature and limited in scope.
Even under the period of restriction concerningdatdelated norms the Constitutional Court
has

- unlimitedex ante review of all budget-related legislative acts;

- unlimited ex post review of all legal acts other than acts of Parkat (e.g. government
decrees even in budget-related questions);

- full ex ante andex post review of all budget-related legislative acts franprocedural point
of view;

- full ex ante andex post review of all budget-related legislative acts widgards to their
compliance with international treaty obligations.

(13) Moreover, the Constitutional Court may conénto review the infringement of the
individual fundamental rights defined in the Fun@aal Law even as regards budget-related
laws, also confirmed in recent decisions. Thus,rthie restricting the Constitutional Court
does not prevent the body, for instance, from wmewig fiscal laws with reference to the
infringement of the right to human dignity. Therefpthe Constitutional Court is able to fulfil
its most important function of protecting fundanantights even under the period of
restriction concerning budget-related norms.

National Officefor the Judiciary

(14) As regards the concern expressed in the |dtiat the Fourth Amendment does not
mention the National Judicial Council (hereinafteferred to as ‘NJC’), as opposed to the
President of the National Office for the Judiciéingreinafter: PNOJ), the following must be
stressed:

(15) To strengthen the independence of the cotistit@l status of the PNOJ, the Fourth
Amendment transfers two essential provisions gowugrttie institution into the Fundamental
Law.

(16) The first one specifies that the central respgwlities of the administration of courts shall
be performed by the PNOJ maintaining that the tsodik judicial self-government shall
participate in the administration of courts. Thea® provision, fully identical with the
relevant cardinal Act in terms of content, providest the PNOJ shall be elected from judges
for nine years by Parliament at the proposal of Rhesident of the Republic, and that the
election of the PNOJ shall require the votes of-thicds of the Members of Parliament. As
these provisions carry no new normative contentiattdduce the PNOJ in the Fundamental
Law on the same basis as the President of the Ghdaconcerns raised in their regard seem
to be excessive. It should be noted that the foi@wrstitution also provided for the central
administrative body of the judiciary by proclaimitiat courts shall be administered by the
National Council of Justice with effect from 1 Ooty 1997.
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(17) The Fourth Amendment did not aim at extendimg powers of the PNOJ or “fixing
forever” the institution in any way but, on the tamy, at laying even greater emphasis on the
institution’s independence. It should be pointed that the PNOJ is not some kind of an
“external” administrative leader appointed by thev€rnment as by definition it is a position
for which only judges in office for at least fivears are eligible. On the other hand, judges
may not be members of any political party, engageolitical activities, serve as Members of
Parliament or members of local representative lspdieayors, state leaders, and may only
perform any work other than their office which igestific, relates to sports or arts or is
subject to copyright. However, in order to presdmn$ independence in Hungarian law at
constitutional level, it was appropriate to nameRINOJ in the Fundamental Law, too.

(18) The guarantees for the PNOJ’s independenceoanpleted by the rules for election and
termination of this position. In this context, thedter raises the objection that the PNOJ’s
election involves the “executive” and legislativeatches of power but there is no proper
system of checks and balances. Firstly, it sho@dclarified that the executive branch of
power does not participate in this process. The idatel for PNOJ is proposed by the
President of the Republic, who is not the headefexecutive power in the Hungarian legal
system as opposed to States with a presidential fdrgovernment, and who is separated
from the other branches of power. The PNOJ is ettty the votes of two-thirds of the

Members of Parliament.

(19) With respect to the independence of the jatycithe letter expressed particular concerns
about the PNOJ'’s extensive powers and emphaticallgd on the Hungarian Government to
take action in accordance with the VC's latest apini

(20) In the wake of the VC’s detailed commentsimnlaws on courts and judges, and a series
of letters exchanged with the Secretary Generathef Council of Europe, Parliament
repeatedly and extensively amended the Acts on jukdeiary. Parliament essentially
expanded the NJC’s powers at the expense of theJBRN@wers in terms of both central
administration and personnel administration. The seheme reinforced the role of the NJC
as opposed to that of the PNOJ, and made the alvi their powers more proportionate.
The changes are available on the VC’'s website asvii did disclose not only its own
opinions but also the written responses of the lduag Government (in CDL-AD or CDL-
INF series and in other series for country “Hungary

(21) In this context the VC concluded that the admeents of the Acts in question addressed
most comments. In its latest opinion, the VC onlgimained three comments: firstly, the

PNOJ’s inclusion in the Fundamental Law, as mesetibmefore, secondly, the PNOJ’s

accountability and thirdly, the termination of thestitution of appointing the proceeding

court, also mentioned in the letter. The Governrsepbsition on the first comment has

already been presented above.

(22) With respect to accountability, the PNOJ mayrdraoved from office, on the motion
submitted by either the nominating President of Republic or by the inspecting NJC by a
two-third decision, which is subject to another tinod vote by the Parliament. The
possibility to remove a civil servant from officerses the purpose of accountability.

(23) We would also like to note that the institutminappointing the proceeding court will be
abolished indeed. To this effect, Parliament hasadly adopted the relevant amendment of
Act CLXI on the Organization and Administration @burts and of the procedural Acts (Act
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XIX of 1998 on the Hungarian Criminal Procedure €o@and Act Il of 1952 on the
Hungarian Civil Procedure Code). A similar amendmnterthe Fundamental Law has already
been submitted to the Parliament on 14 June 20M3 %45), which will probably be adopted
this autumn and set to enter into force on 1 Oct@®d 3, but the institution, by lack of
detailed legal provisions, cannot be applied before

(24) With respect to the provisions of the Fourtm@adment on the ordinary court system,
the allegation on a “dramatic” restriction of therGtitutional Court’s powers is inaccurate.
The Hungarian Government would like to point outths context, that each of the Basic
Principles on the Independence of the Judiciargptatl in 1985 (i.e. the independence of the
judiciary and the obligation of the State to obseity delivering judgments without influence
and impartially, and the related prohibitions tauly influence court procedures and judicial
decisions, and to withdraw any court power) ar¢yfguaranteed by both the Fundamental
Law and by the acts on the judiciary (Act CLXI dretOrganization and Administration of
Courts by these basic principles and detailed ratesAct CLXII of 2011 on the Legal Status
and Remuneration of Judg&sYhese principles were enshrined in the Fundarhéra
before the Fourth Amendment and in the above meatiacts on the judiciary as well as in
the former Constitution and the previous versidnhe acts on the judiciary respectively, and
this was not, and will never be, altered by therfoAmendment or any other amendment.

(25) It should be noted that the Hungarian Consbitial Court is not part of the ordinary
court system, unlike in States where, for instatite, Supreme Court exercises the powers of
the Constitutional Court. However the principles inflependence, impartiality and the
performance of its duties without inappropriataiowarranted interference are all guaranteed
by the Fundamental Law and by the Act on the Ctuiginal Court respectively.

* Fundamental Law, Article XXVIII(1), Article 26(1)Act CLXI of 2011, Chapter | (Basic Principles), Act
CLXII of 2011, Chapter | (Basic Principles)



Unofficial courtesy trandation of paragraphs 27- 33 of Decision 13/2013. (V1.17.) AB of
the Constitutional Court

References to previous case-law of the Constitutional Court

*k%k

[27] In the assessment of the challenged statygovyisions the Constitutional Court makes
use of its earlier decisions in view of the Fouftimendment to the Fundamental Law (25
March 2013). In this regard, first of all it pointt that its assessment is based on the
provisions of the Fundamental Law, more particylavh the framework of interpretation
defined by Article R). Furthermore, the Constituabi€ourt makes the following general
conclusions that, as a matter of course, are kagptied to the present case as well.

[28] Paragraph (2) of Article 19 of the Fourth Ardement to the Fundamental Law (25
March 2013) amended, from 1 April 2015, point 5 theé Closing and Miscellaneous
Provisions of the Fundamental Law as follows: “Gdngonal rulings given prior to the entry
into force of the Fundamental Law are hereby n@éonn force. This provision is without
prejudice to the legal effect produced by thesmgsl”

[29] While the Constitutional Court has used thasmming and findings of its earlier
decisions in its jurisdiction, the actual legal ibasf its decision has always been the text of
the constitution in force.

[30] Following the entry into force of the Fundamaritaw, the Constitutional Court defined
the status of its decisions adopted under the puevtonstitution by way of clarifying that it
could make use of the reasoning employed in itgsaets delivered before the entry into
force of the Fundamental Law only if “it is posgbh view of the concrete provisions that are
identical or similar to those of the previous cdnsibn and the rules of interpretation of the
Fundamental Law ” {Decision 22/2012. (V.11l.) AB, ragraph [40]}. Consequently,
application of the general conclusions of its jomslence developed under the previous
constitution required, in the light of the rulesioferpretation of the Fundamental Law, the
juxtaposition and evaluation of the content of ttemparable provisions of the previous
constitution and of the Fundamental Law.

[31] Following such juxtaposition, however, in vieof the Fourth Amendment to the
Fundamental Law the Constitutional Court must -tlenbasis of point 5 of the Closing and
Miscellaneous Provisions — give reasons in a detdihshion in support of the inclusion of
the arguments used in its previous decisions. @mther hand, it is also possible to disregard
the principles developed under its earlier jurispnmk even when the content of the
provisions of the previous constitution and of thexdamental Law is essentially the same:
the change in the applicable law opens the po#gibol re-evaluate the constitutional problem
at issue.

[32] The evolution of Hungarian and European caoustinal law and the intrinsic

characteristics of constitutional law have an itede impact on the interpretation of the
Fundamental Law. The Constitutional Court may make of the arguments, principles,
constitutional conclusions applied in its previalecisions based upon the identity of the
given provision of the Fundamental Law with thattb& constitution, as well as of the
contextual equivalence regarding the whole of thendamental Law, the rules of

1



interpretation of the Fundamental Law and also upenconcrete case the application of the
above statements are not unjustified and the thelision in the reasoning of the decision to
be adopted seem to be necessary.

[33] Upon the assessment of the above conditibvesConstitutional Court may, as a source
of interpretation, make reference to or quote, ubssance or verbatim, arguments or legal
principles developed in its earlier decisions theg no longer in force, to the extent it is
necessary to decide over a particular constitutigmablem. This follows from the
requirement that in a democratic state governedhbyrule of law the reasoning and the
sources of constitutional decisions must be adolesdor and controllable by all. The
principle of legal certainty calls for the opennes®l transparency of the considerations
behind the decisions. Openness of the argumentatithe primary source of the legitimacy
of the reasoning of the decision.
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