Arbitrary detention as a phenomenon has been fa=hty the UN system and is defined by
international standards as any arrest of personaule of exercise of the rights established
under international conventions and covenants dhagontinued detention of persons without
lawful reason. It should be noted that the natiarahinal legal system is the Iraqi Criminal
Code and the amendments thereto and, to be préltesehapter on officials who overstep the
bounds of their duty prohibits any case of arresteiention that takes place in contravention of
the provisions of the following articles:

1. Article 324

“Any public official or agent who is entrusted withe administration or supervision of a
detention centre or prison or any other establistireet aside for the discharge of sentences or
precautionary measures and who admits a persomutin order to do so from a competent
authority or who fails to implement an order isstiedthe release of a person or admits a person
after the period prescribed for his custody, déd@nbr imprisonment, shall be punishable by
imprisonment.”

2. Article 322

“Any public official or agent who arrests, imprisoor detains a person in circumstances other
than those prescribed by law shall be punishable t&ym of imprisonment not exceeding seven
years or detention.

The penalty shall be a term of imprisonment noteexling ten years or detention if the offence
has been committed by a person wearing an offisi&brm to which he is not entitled or who
uses a false identity or makes use of a countesfeiér claiming it to have been issued by an
authority that is entitled to issue such orders.”

3. Article 323

“Any public official or agent who, knowing that héstion violates the law, punishes a convicted
person or orders him to be punished by a penadtstgr than that imposed on him by law or by a
penalty to which he has not been sentenced shallibished by detention.”

Moreover, article 109 of the Code of Criminal Priae= provides as follows:

“(a) If the person arrested is accused of an o#eponishable by a period of detention not
exceeding 3 years or by imprisonment for a ternyezfrs or life imprisonment, the judge may
order that he be held for a period of no more Iy dm each occasion or order his release on a
pledge, with or without bail from a guarantor, that will attend then requested to do so, if the
judge rules that release of the accused will natl I®o his escape and will not prejudice the
investigation.



(b) If the person arrested is accused of an offgnoeshable by death, the period stipulated in
sub-paragraph (a) may be extended for as long@essary for the investigation to proceed until
the examining magistrate or criminal court issuegeeision on the case on completion of the
preliminary or judicial investigation or the trial.

(c) The total period of detention should not exceeé quarter of the maximum permissible
sentence for the offence with which the arrestedgreis charged and should not, in any case,
exceed 6 months. If it is necessary to increas@dhied of detention to more than 6 months, the
judge must submit the case to the criminal cougeiek permission for an appropriate extension,
which must not itself exceed one quarter of theimar permissible sentence, or he must order
his release, with or without bail, under the teohsub-paragraph (b).”

Under the provisions of the aforementioned arti€)8, six months is stipulated as the maximum
length of pre-trial detention, although crimes pmable by death are exceptions to that
maximum. It should be noted that our Ministry haguested amendment of this article in order
to bring it into line with international standardshich consider any detention continuing for
more than six months a very long period for theunesments of a fair legal trial.

In 2010 and 2011 our Ministry observed several caarrest in which detention continued for
long periods that exceeded the limit permittecaiw Linder article 109, paragraph (b) of the Code
of Criminal Procedure and has requested that mesada taken to overcome all the difficulties
and problems that hinder the judicial process amdidé the fate of detainees within an
appropriate lawful time and first and foremost tmead the aforementioned article 109,
paragraph (b).

There are also other reasons identified as magsores for continuing detention for long periods
that it is necessary for the Iragi authorities needleal with at every level. They are outlined
below:

- There are many reasons for the delays in decisionike cases of detainees, some of
which, for example, are not limited to requestsitwyestigating judges to attach the
original report, to record the statement of thainilff or the defendant or to attach
thumbprints, medical reports, death certificateports on the healing of wounds, or to
record the statements of the arresting squad, wdftelm cannot be achieved because of
the constant movements of security squads betwiffenetit regions of Iraq and the lack
of coordination and appropriate mechanisms to gueeabringing suspects before the
competent courts within the prescribed times desgph for those courts. This is not to
mention another problem regarding something obserdaring the visits of the
inspection team to the prisons and detention cewtfreur Ministry concerning continued
detention despite the issuance of judicial decsiam parole. This can be attributed to the
existence of wanted notices and arrest orders dsagainst people with some names

2



(half or one third) similar to those of people netiag whom parole decisions have been
issued and in most of the governorates of Iragcwheéquires approaching the requesting
authorities and waiting for an answer from thensending the person concerned to the
requesting authority for the purpose of establighivhether or not he is the person
sought. Here we note that under articles 92-93hef €ode of Criminal Procedure a

person may be arrested or apprehended only in dgmcoe with an order issued by a
judge or a competent court, and the arrest washauld contain the full name of the

accused, his identity card details and a physieskudption. We are not aware of this

being applied in practice and it is this that makesessary full compliance with the

provisions of the two articles referred to in orderavoid the consequent delays in the
settlement of cases.

The impact of terrorism in obstructing investigatoin their duties to meet the
requirements of the Code of Criminal Procedure a@oed in the third paragraph, after
Iragi police headquarters and stations and hospitale been targets of terrorism, and
victims have been displaced, which complicates thission of investigators in
completing the investigation of cases.

Lack of criminal courts, which requires review dieir preparedness to provide
consistency in the first instance judicial inveatign system as there are still extended
delays in proceedings, and the long deadlines wehdarings are overall inconsistent
with the standards established nationally and matgonally.

Mention has been made above of the content of @@ 2eport and also the content of
the draft report for 2011, which urges the necgssitdevising radical solutions in this
regard in order to avoid any observations beingerasito the obligation of Irag under
Article 9, paragraph 3 of the International Coveanan Civil and Political Rights and
principle 38 of the Body of Principles for the Rration of All Persons under Any Form
of Detention or Imprisonment concerning their datitent to trial within a reasonable
time or to release pending trial. Detention mayticwe for a certain maximum period
but, once that period has elapsed, detention méayomtinue and the authorities are
required to release the detainee. As the Iraqi Gwrent is bound (as a party to the
Covenant) by the standards provided for by the @areon Civil and Political Rights
and what has been adopted by the Human Rights €@a@uising from the Covenant, and
also what the Council has expressed to the effiattdix months’ detention pending trial
is a very long time that is inconsistent with threyisions of the aforementioned Article
9, paragraph 3, and that such delay is the redpibitysof the Government in view of its
breach of criminal justice and social obligationsl aequirements.
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REPUBLIC OF IRAQ
TO THE UNITED NATIONS OFFICE

GENEVA

Ref /84 /12

The permanent Mission of the Republic of Iraq to the United Nations
Office and other International Organizations in Geneva presents its
compliments to the High Commissioner for Human Rights, and with reference
to the letter dated 21 October 2011, has the honour to enclose herewith the
answer contributions for the joint study on global practices in relation to secret
detention in the context of countering terrorism (A/hrc/13/42).

The permanent Mission of the Republic of Iraq avails itself of this
opportunity to renew to the High Commissioner for Human Rights the

assurances of its highest consideration.

Enclosures.
1page.

Geneva 13 February 2012

High Commissioner for Human Rights

Geneva
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14 FEB 2012
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