(Translated from Arabic)

Reply to joint urgent appeal No. UA G/SO 214 (67-17) G/SO 214 (107-9) G/SO 214 (3-
3-16) Terrorism (2005-4) G/SO 214 (53-24) BHR 17/2011 of 5 August 2011 from the
Special Rapporteur on the independence of judges and lawyers, the Special
Rapporteur on the promotion and protection of the right to freedom of opinion and
expression, the Special Rapporteur on the situation of human rights defenders, the
Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment and the Special Rapporteur on the promotion and protection of human
rights and fundamental freedoms while countering terrorism

With reference to joint urgent appeal No. UA 'G/SO 214 (67-17) G/SO 214 (107-9)
G/SO 214 (3-3-16) Tetrorism (2005-4) G/SO 214 (53-24) BHR 17/2011 of 5 August 2011
from the Special Rapporteur on the independence of judges and lawyers, the Special
Rapporteur on the promotion and protection of the right to freedom of opinion and
expression, the Special Rapporteur on the situation of human rights defenders, the Special
Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment and
the Special Rapporteur on the promotion and protection of human rights and fundamental
freedoms while countering terrorism, we wish to make the following observations in reply
to the information contained in the report.

1. Reply to points contained in the summary of facts in the urgent appeal
1. National Safety Court

In connection with the National Safety Court, we wish to state at the outset that
many countries have constitutional and legislative provisions establishing executive and
judicial measures for dealing with emergencies or disasters that require the introduction of
limited extraordinary measures until the anticipated risks posed by the circumstances have
abated.

In addition, under the International Covenant on Civil and Political Rights to which
Bahrain acceded in 2007, States-have the right to take appropriate measures to deal with
such circumstances. Article 4 of the Covenant provides that; “In time of public emergency
which threatens the life of the nation and the existence of which is officially proclaimed,
the States Parties to the present Covenant may take measures derogating from their
obligations under the present Covenant to the extent strictly required by the exigencies of
the situation, provided that such measures are not inconsistent with their other obligations
under international law [...].”

Such situations are provided for under article 36 (b) of the Constitution of the
Kingdom of Bahrain, However, in order to ensure that the extraordinary measures taken are
appropriate to the seriousness of the circumstances and are not excessive, the Constitution
provides that either a state of national safety or of martial law shall be declared. The scope
of measures under a state of national safety is less extensive than under martial law.

In recent times, Bahrain has experienced widespread chaos and disruption as a result
of unlawful acts. Numerous offences of various kinds have been perpetrated, including
abduction, murder, arson, the occupation and blockade of government buildings, the
misappropriation of public funds, banditry and other offences against persons and property
and against national safety and security. This situation has terrorized nationals and

* residents, who have been unable to lead their normal daily lives and to exercise their rights
to work and to freedom of movement, This has had an economic impact in the public and
the private sector and has sown sectarian strife. Consequently, Bahrain has introduced
extraordinary measures to deal with the acts that gave rise to the situation, deeming it
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preferable to declare a state of national safety as a less onerous constitutional measure than
martial law. ' )
(a)  Legal basis

Royal Decree No. 18 of 2011 declaring a state of national safetyr was issued in
accordance with the provisions of article 36 (b) of the Constitution, for a period of three
months renewable in accordance with the regulations and conditions established in the

Constitution, It sets out measures that may be used to confront emergencies and establishes-

a two-tier special court, consisting of a court of first- instance and a court of appeal, to
consider offences against public safety and national security, including those that led to the
emergency.

The special court was established pursuant to the aforementioned Royal Decree in
response to the number of criminal acts perpetrated during the events in Bahrain and the
number of persons accused. Since all such acts must be investigated and brought to trial if

~ criminal responsibility is established, the ordinary courts had difficulty absorbing the extra

caseload in addition to the volume of work originally assigned to them. Moreover, in view
of the situation, expedited action was needed in order to resolve issues and identify criminal
responsibility in accordance with the established legal safeguards by which the ordinary
courts are bound, The objective of establishing the special court was to ensure security,
calm the population and restore stability in Bahrain.

(b)  Composition, procedures and safeguards

Pursuant to articles 8 and 9 of Royal Decree No. 18 of 2011 declaring a state of
national safety, the court established thereby shall be composed of three first instance and
appeal judges. Moreover, article 10 thereof provides that the Code of Criminal Procedure
and other otdinary laws shall apply to the procedures for gathering evidence, investigations
and hearings before the National Safety Court and for filing complaints, as well as trial
procedures, sentencing procedures and the enforcement of sentences, The fact that the
National Safety Court consists of judges and is bound by the legal instruments and
procedures used by ordinary courts highlights that it is an ordinary court, functioning for a
limited period in order to deal with the urgent situation in Bahrain.

Defendants brought before the National Safety Court enjoy all their rights and legal
safepuards, including the following:

« Defendants have access to legal counsel at the preliminary investigation and trial
stages. The court assigns defence counsel to defendants in criminal cases if they do
not appoint counsel themselves.

« The court is required to respond to the requests of defendants and their defence
counsel and to investigate substantive evidence submitted, including by hearing
rebuttal witnesses. '

Defendants have access to their family and legal counsel in their place of custody, if
in custody. During the trial, defendants exercise all their civil rights, without
prejudice to the trial proceedings.

* Hearings are public and may be attended by all, including civil society organizations
and the media. '

+ All decisions of the court of first instance are subject to appeal. Defendants may
appeal judgements against them by the court of first instance or by those brought
before the appeal court and are not adversely affected by doing so, The appeal court
may not increase the penalty if it rejects an appeal on substantive grounds.

+ Sentences are enforced in the customary manner provided for by law.
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2. Sentences handed down against the terrorist group

On Wednesday, 22 June 2011, the National Safety Court handed down its judgement
in the case of a terrorist organization involved in a conspiracy to overthrow the regime in
Bahrain by force, and in sharing information with a terrorist organization working for a
foreign State. The Court sentenced the following defendants to life imprisonment:

'+ Abd al-Wahhab Husain Ali Ahmad
+ Hasan Ali Hasan Muhammad Mushaima’
+ Sa'id Abd al-Nabi Muhammad Shihab (Sa'id Al-Shihabi)
« Muhammad Habib Al-Safaf (Muhammad Al-Migdad)
+ Abd al-Jalil Rida Mansur Makki (Abd al-Jalil Al-Migdad)
+ Abd al-Jalil Abdullah Yusuf Al-Sankis
+ Sa'id Mirza Ahmad (Sa'id Al-Nuri)
+ Abd al-Hadi Abdullah Habil Al-Khawajah

In addition, the Court sentenced the following defendants to 15 years’
imprisonment:

« Abd al-Hadi Abdullah Mahdi Hasan {Al-Mukhawdar)
+ Abdullah Isa Al-Mahrus (Mirza AI-MMUS)

+ Al-Sayyid Aqil Lahmad Ali Al-Mahfuz

 Abd al-Ra’uf Abdullah Ahmad Al-Shaib

» Abbas Abd al-"Aziz Nasir Al-'Umtan

+ Ali Hasan Ali Mushaima

+ Abd al-Ghani Isa Ali Khanjar

» Ali Hasan Abdullah Abd al-Imam

» Muhammad Hasan Muh:;mmad Jawad Muhammad

» Muhammad Ali Rida Isma'il

The Coutt acquitted Ibrahim Sharif Abd al-Rahim Musa of the second and the fourth
charges against him and convicted him on the remaining charges, sentencing him to 5
years” imprisonment,

In addition, the Court sentenced Salah Abdullah Habil Al-Khawajah to 5 years’
imprisonment.

Al-Hurr Yusuf Muhammad Al-Samikh was acquitted of all but the eleventh charge,
for which he was sentenced to 2 years’ imprisonment. Furthermore, the items seized were
confiscated.

According to the court judgement, the 21 defendants were sentenced on the basis of
the extensive list of charges against them, which included the following: founding and
leading an illegal group for the purpose of overthrowing the regime and preventing the
Government from discharging its functions; harming national unity in the name of the
“Alliance for the Republic”; undermining security and stability; membership of illegal
institutions; soliciting constitutional change by force; offences against public property;
maintaining correspondence with and providing information about Bahrain to a foreign
State for the purpose of engaging in hostile acts against Bahrain; receiving instructions to
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wreak havoc; attempting to overthrow the monarchy by disrupting security and paralysing
the country; collecting funds for terrorist activities; promoting the overthrow of the regime
through speeches and international networks; inciting hatred of the regime, promoting
tendentious rumours; propagating terror among the people; disseminating accounts of
sectarian discrimination; disrupting work by means of unauthorized strikes and processions;
possession of printed materials and leaflets promoting the overthrow of the regime by
illegal means; and spreading defamatory rumours against the regime based on false and
fabricated information.

In its final judgement, the Court relied on audio-visual recordings and on the
evidence and statements submitted by the Office of the Military Prosecutor that were
consistent with the merits of the case,

First-instance judgements of the National Safety Court are not final and defendants
have the right of appeal to overturn them,

2. Potential overturning of Naﬁonal Safety Court judgements and submission of
new evidence at the appeal stage under Legislative Decree No. 28 of 2011

Legislative Decree No. 28 of 2011 grants persons in cases considered by the
National Safety Court the right to submit a dispute to the higher court to seek an annulment
or amendment of the judgement and, also, for adjudication in specific circumstances in
order to obtain justice, as set out below:

1. The civil courts hand down final decisions in all cases involving lesser
offences and related appeals not decided by the National Safety Court.

2. Cases involving serious offences remain in fhe National Safety Court until a
judgement is handed down, The Office of the Public Prosecutor and convicted persons may
appeal judgements in such cases, which are then referred to the High Civil Appeals Couit.

3. Cases remain before the National Safety Court of Appeal unti! a judgement is
handed down. The Office of the Public Prosecutor or convicted persons may also Jodge an
. appeal with the civil courts.

With regard to the submission of new evidence at the appeal stage, the investigation
conducted by the court of first instance should be sufficient for the court of appeal.
However, the court of appeal may conduct a further investigation if it deems it necessary to
do so, in accordance with article 301 of the Bahraini Code of Criminal Procedure which
provides that: “[The court of appeal] may, in any case, order an investigation or hear
witnesses as it deems necessary.” Moreover, the court of appeal is required to hear the
witnesses heard by the court of first instance and to correct any flaws in the investigation
procedures, '

3. Fair trial procedures for defendanfs before the Court of Cassation

Guarantees for defendants are established in the Code of Criminal Procedure and in
ordinary laws, which are taken into account from the outset of the investigation as follows:

"« No one may be arrested except as prescribed by law or by Royal Decree No. 18 of
2011 declaring a state of national safety.

« Anyone who is arrested is informed promptly of the reason for his arrest. |

« Defendants may communicate with their families promptly after their arrest and
inform them of the action taken against them. '

« The counsel of every defendant is notified promptly upen being appointed or
identified and is informed of the defendant’s arrest,
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The investigating authority ensures that defence counsel is contacted and notified of
the scheduled dates for interview sessions, on & case-by-case basis, and enables them
to attend interviews with defendants and establish all of their claims,

Interviews with defendants are conducted in an appropriate place and under
circumstances that allow them to. give their statements in full freedom, without
influence. Consequently, no person in whose presence the defendant may feel
constrained in giving his statement is allowed to attend the interview.

+ Defendants give their statements in full freedom and in the presence of their counsel.
In that context, they may make complaints about any abuse or ill-treatment. Such
complaints are investigated in accordance with the law by questioning the persons
concerned and assigning a forensic physician, if necessary. A defendant’s freedom
to give a statement does not prejudice his right to remain silent and not reply to
questions put to him during questioning. This right does not create a presumnption
against him. :

» Defendants have the right to attend investigations- conducted in connection with the
-charges against them and may have access to investigations conducted in their
absence if they do not attend, whether for their own reasons or because the
investigating authority deems that they should not do so in order to establish the
truth, so that they are able to prepare their defence, '

* Papers and documents relating to an act that a defendant is alleged to have
perpetrated and that he may deliver to a lawyer appointed as defence counsel, or to
an expert whom counsel has asked to give a professional opinion in support of the
case for the defence, may not be confiscated,

» Defendants in custody receive the .medical- and health care that they require,
including treatment at an external hospital or specialized health centre.

Defendants have complete freedom of worship and are provided with appropriate
conditions in which to worship.

« In this context, Bahrain underscores that under article 23 of the Constitution
everyone is guaranteed freedom of opinion and expression, provided that that does
not contravene the terms and conditions provided for by law, undermine the
principles of Islam and national unity or stir up discord or sectarian strife.

.

The actions that have been taken in respect of the aforementioned defendants are not
related to their political, religious or intellectual affiliation.

Among other civil rights, defendants have the right to complete their studies and sit
examinations not connected with the offence and the investigations being conducted
in that regard. '

Defendants enjoy all rights guaranteed by the Constitution and all other laws, Their
rights are protected throughout the investigation and trial and during their detention
in custody, either pending investigation or in implementation of a sentence. In either
case, defendants may continue fo pursue legitimate activities, including financial
dealings, provided that these are not connected with the offence and are not under
investigation,

+ The right of convicted persons to lodge a cassation appeal before the civil courts is
guaranteed.

4, Injuries sustained by Abd al-Hadi Al-Khawajah

Abd al-Hadi Al-Khawajah was taken to the Office of the Public Prosecutor on the
basis of a medical report indicating that his jaw required surgery, The Office of the Public
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Prosecutor examined him and found injuries to his eyebrow and foot. When questioned, the
defendant reported that he had been beaten by investigating officers at the time of his arrest.
The competent authority launched an investigation into this allegation and found that:

* One investigating officer reported that the defendant resisted arrest, In order to make
the arrest, investigating officers had needed to use appropriate force in order to
control the defendant and bring him to the ground,

» The Office of the Public Prosecutor assigned a forensic physician to conduct a
medical examination of the defendant. The physician concluded in his report that the
defendant’s injuries eould have been sustained as described by the defendant or by
the investigating officer.

5, Actions taken to ensure that any statement or confession made under torture is
excluded from judicial proceedings '

Bahraini legislatioh designates torture as a criminal offence and prescribes
appropriate penalties, as detailed below:

» Under article 208 of the Criminal Code promulgated pursuant to Legislative Decree
No. 15 of 1976: “Any public official who uses torture, force or threats, directly or
indirectly, against an accused person, witness or expert in order to obtain a
confession to an offence or statements .or information pertaining thereto shall be
liable to a penalty of imprisorunent, The penalty shall be life imprisonment if the use
of torture or force results in death.”

» The Criminal Code also deals with torture committed for the same purposes by
ordinary persons not acting as public officials, Article 232 provides that; “Anyone
who, directly or indirectly, uses torture, force or threats against an accused person, a
witness or an expert in order to obtain a confession to an offence or statements or
information pertaining thereto shall be liable to imprisonment. The penalty shall be
not less than 6 months® imprisonment if the victim’s physical integrity is damaged
as a result of the use of torture or force. The penalty shall be life imprisonment if the
use of torture or force results in death,”

It is clear from both of the aforementioned texts that the national legislation deals
with the offence of torture beyond the scope of official activities and beyond the
-professional capacity of perpetrators, consistent with the definition of torture contained in
article 1 of the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment. In Bahraini legislation, the concept of torture extends to the mere
use of force as a means of obtaining confessions or statements without specifying the
amount or anticipated gravity of the force applied. This cencept covers any form or amount
of force and so from the material perspective exceeds the definition of torture adopted by
the Convention, which stops at the limit of acts which cause severe pain or suffering, The
word “threat”, used in the national legislation to describe one of the means used by
perpetrators in order to achieve their objectives, corresponds to the word “intimidation” in .
the Convention,

The competent authority and all the auxiliary security agencies are guided in their
- professional practice by the Constitution and by the law, in accordance with the 1948
Universal Declaration of Human Rights and the International Covenant on Civil and
Political Rights which emphasize the impartiality of the judiciary and the civil and legal
rights that individuals must enjoy, and in accordance with other relevant international
instruments that enshrine the inalienable rights of individuals facing criminal charges. In
Bahrain, all legal tocls and instruments may be used to call to account or punish any State
official who violates the guarantees provided by law to the defendant, or the defendant’s
right to humane treatment.
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6. Action taken to ensure the safety of persons convicted in the terrorist group

The Kingdom of Bahrain endeavours to take action to protect and promote human
rights and fundamental freedoms in general and the rights of defainees. Article 19 (d) of the
Constitution of Bahrain provides that: “No person shall be subjected to physical or mental
torture, inducement or degrading treatment and the penalties for these acts shall be

. prescribed by law. Any statement or confession proven to have been made under torture,
inducement, degrading treatment or threat thereof shall be deemed invalid.”

Article 20 (d) stipulates that: “No accused person may be subjected to physical or
mental harm,”

The Bahraini Code of Criminal Procedure guarantees the right of detainees, their
lawyers or family members to submit complaints involving rights violations in accordance
with article 64 thereof, which provides that: *“Every prisoner has the right to present a
written or verbal complaint to the prison warden.”

Complaints relating to human rights issues can also be presented to the national
human rights institution, in accordance with Royal Decree No. 46 of 2009 establishing a
national human rights institution, The institution’s sphere of competence is specified in
article 3 (f): “The institution shall receive and consider human rights-related complaints,
refer them to the competent authorities and provide effective follow-up, or inform those
concerned of the actions to be taken or assist them in taking those actions in resolving the
issue with the authorities concerned.”

The complaints and human rights department in the Ministry of Interior is competent
to examine pgeneral complaints on human rights issues. In addition, the legal affairs
department examines complaints sent to it in this connection.

Moreover, the Minisiry of Interior has issued a guide to arrest and preventive
detention procedures with a view to harmonizing standards applied in places of detention,
following rules for dealing with detainees that are consistent with international standards
while respecting the Standard Minimum Rules for the Treatment of Prisoners, including the
rights of detainees to proper treatment and to maintain thelr dignity, and preventing any
form of torture,

The Ministry seeks to ensure that its staff of officers, ranks and civilians are
educated. As part of that endeavour, human rights has been added as a core topic fo the
Royal Academy of Police educational curriculum and-training sessions are being organized
to enhance their human rights skills.

7 Observance of the requirements of legal principles in accordance with the
definition of the crimes that formed the basis of the convictions against the
aforementioned persons in the terrorist group

The Kingdom of Bahrain spares no effort to pursue the course charted by the law
and by international human rights conventions in this context and momtors the courts
directly and indirectly in order to ensure that justice is done.

Moreover, Bahraini legislation provides that the national courts shall adopt a two-
tier litigation system. The Code of Criminal Procedure grants convicted Bahraini nationals
and convicted persons of other nationalities the right to petition a superior court for review
of a judgement handed down against them, in order to safeguard the rights of contending
parties, The aspect of the judgement in respect of which the appeal is made is reviewed.

In addition, convicted persons can lodge a cassation appeal against an appeal court
judgement as provided by law; the court of cassation reviews the judgement and establishes
the validity of the review procedures and the legality of the outcome. ThlS is a purely legal
instrument for monitoring Judgements
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In addition to the above instruments for monitoring the work of the courts, the fact
that civil society and international organizations have access to trials before the national
courts demonstrates patently that in Bahrain, cases in general — and in particular the
terrorist cell trial — are reviewed in a transparent and open manner.

8. Definition of a terrorist group

Act No. 58 of 2006 on the protection of society from terrorist acts provides that
terrorism shall be defined as: “The use or threat of use of force or any other unlawful means
constituting an offence punishable by law committed in the advancement of an individual
or collective criminal agenda with the aim of distupting public order, jeopardizing the
safety @nd security of the Kingdom, damaging national unity or the security of the
international community, if doing so would harm persons, terrorize or intimidate them or
endanger their lives, freedom or security, harm the environment, public health or the
national economy, harm or cause the seizure of public amenities, facilities or property or
impair their functioning, or prevent or obstruct public authorities or places of worship or
learning from performing their activities.” '

In view of the above it is clear that offences were qualified as terrorist, or not, in
accordance with the law and taking into consideration the acts concerned, which had a
substantial impact on public order and security in Bahrain.
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Geneva, 23" September 2011
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. Ms. Gabriela Knaul
Special Rapporteur onthe independence of judges and lawyers

- Mr.Frank La Rue .
" Special Rapporteur on the promotion and protection of the right to freedom of
. opinion and expression - .

. Ms Margaret Sekaggya
Spectal Rappqrteur on the situation of human rights defenders

Mr. Juan E. Méndez
Special Rapporteur on torture and other cruel, inhuman or degrdding treatment or
punishment :

* Mr, Ben Emmerson -
Special Rapporteur on the promotion and the protectlon af human rights and
fundamental freedom while.countering terrorism- '

Office of the United Natiuns High Cum missmner fnr Human Rights
Fax: +41 2291790 OB ‘

Ladies and Gentlemen, -J
L . _With reference to the urgent appeal, ref UA G/S0 214 (67 17) G/SO 214 (107-9)
{ . - G/50 214 (3-3- 16) Termrism (2005-4) G/SO 214(53- 24—] BHR 17/2011, of 5 August.
- 2011,

{ would like to enclose herewith the respouse of the Government o[" the ngdom of
. Bahrain to the aforementioned urgent appeal jn Arabic languages

"‘.h

Please accept, Ladles and Grentlemen, the assurances of my highest censideratinn

Yusuf Abduliarim BUCHER ' _ ‘
Ambassador, Permanen epnesentative designated OHCHR RE GISTRY

2.3 5EP. 201
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Mission Permanente du Royaume du Bahrsin auprés de 1'Ofiice des Natfons Unites Gendve/Vishne: C.P, 38, 1202 Ghambésy Gendve, Sulsse
Tel: (+41) 22 768 86 40, Fac (+41) 22 758 86 50 - E-mall: genava, mission@mata,gov.bh .
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