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Response
to the Request of special procedure experts of tl@ouncil for Human Rights of the United Nations,
Chairman of the Working Group for Arbitrary Detenti on S. R. Ajdovi and the Special Rapporteur
for Human Rights of Migrants F. Crepeau, regardingthe Draft Law on Asylum and Temporary
Protection

Introduction

The procedure of preparing the Draft Law on Asyland Temporary Protection was not finished, and the
statements from letters of special procedures éxpdrthe Human Rights of the United Nations, the
Chairman of the Working Group on Arbitrary Detenti§.R. Buckwheat and the Special Rapporteur on
the Human Rights of Migrants F. Crepeau, the inisteiscy between the provisions of the final Draft
Law and regulations that are commented is noted. gxt steps in the drafting of the Draft Law to be
adopted by the National Assembly of the RepublicSafrbia include further harmonization of its
provisions with the attitudes of the European Cossinin regarding the harmonization of the decision o
the Draft Law and the EU acquis.

The Draft Law was prepared under the Twinning Rito)j®A 2013 “Support to the national asylum
system” and was harmonized with the provisionshefEuropean Union Directives governing the field of
asylum, in particular by the following: DirectiveO21/95/EU which prescribes standards for the
qualification of third country nationals or statsepersons for the realization of the right to syl
standards in order to achieve the unique statusfofiees or persons eligible for subsidiary pridectas
well as standards related to the content (rightd abligations) of granted protection, Directive
2013/32/EU which prescribes the procedure for #wognition and withdrawal of the right to asylum,
with the emphasis that the stated procedures mesthbé same in national legislations, Directive
2013/33/EU which prescribes standards for the tememf persons who have applied for asylum and
Directive 2001/55/EC which prescribes the minimuandards for allocation of temporary protection in
the event of a mass influx of displaced personsasmes to be applied in respect of the admission
procedure, obligations for the state which acceapes displaced persons, as well as the rights and
obligations of persons to whom the temporary ptaeavas granted.

The process of preparation of the Draft Law, initald to members of the Working Group consisting of
representatives of all relevant state authoritieduded the expert from Sweden, who was in th@ead
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this project in charge of drafting the text of thew Law on Asylum, and who, inter alia,acquainteel t
Working Group with the best practices of the asykystem within the European Union, which solutions
were entered into the text of the Draft.

After the preparation of the first text of the Orafw a public discussion was held, in which ak th
relevant international organizations, including USRI and IOM, as well as local civil society
organizations dealing with asylum and migration evacquainted with the text of the Draft Law, after
which they gave their comments and suggestionghich after the completed public discussion a large
part were adopted, since the Working group washefdpinion that this will contribute to raising the
efficiency of the asylum system of the RepubliSefbia.

The second version of the text of the Draft Law wafter the completion of amendments, published on
the website of the Ministry of Interior and theriur@ed for opinion of all relevant participants time
asylum procedure, international organizations amil society organizations and the European Asylum
Support Agency (EASO). There were no comments anvérsion that were related to non-compliance of
the provisions of the Draft Law with internationmastruments, in particular with the regard of freedof
movement of asylum seekers and their rights aretinms.

I) In connection with letter of the Chairman Rappartgithe Working Group for arbitrary detention S.R.
Ajdovi and the Special Rapporteur for Human RigiftMigrants F. Crepeau, we point out the difference
between what is in the final Draft Law and in thgér:

In Article 5 of the Draft Law it is provided thaté competent authorities shall cooperate with tffe®©

of UNHCR in the implementation of activities in acdance with its mandate, and that asylum seeker ha
the right to contact the authorized officials of tiNHCR at all stages of the process, which hasvell

the UNHCR to monitor the entire procedure. Alsotide 57 of the Draft Law provides that a foreigner
who has expressed intention to seek asylum in #puBlic of Serbia, as well as asylum seekers, san u
free legal assistance and representation beforeatmpetent authorities by associations whose goals
activities are aimed at providing legal aid to sgekand persons who have been granted asylum,llas we
as free legal aid provided by UNHCR.

Bearing in mind that the UNHCR is an organizationmihich mandate is to take care of refugees and to
protect their rights, special attention in preparabf the Draft Law was given to the cooperatiathwhe
said organization and in the course of preparatfotine Draft Law the UNHCR, particularly bearing in
mind its mandate, had the opportunity to, beforedaating the public discussion, familiarize witte tiext

of the Draft Law so thatertain solutions provided by the Draft Law were pecisely formulated based

on consultations with experts from UNHCR, and in paticular those concerning the fundamental
rights of asylum seekers and refugees

Also, after the public discussion, UNHCR gave a gmmt in terms of Article 41 of the Draft Law
relating to the implementation of the proceduréhatborder crossing in the transit zone that refethe
need for precise definition of the conditions foe implementation of the said procedure and torohéte
the restrictions on movement in the transit zong, well as the need to exclude minors from
implementation of the provisions of the said Adidbearing in mind the provisions of the Convention



the rights of the child, whiléhere were no comments on the Chapter VIII which Aticles 78, 79, 80,
and 81 prescribe conditions for restriction of moveent of the asylum seekers.

The above-mentioned comments and suggestions werdoated and the text of Article 41 of the
Draft Law was amended, which was praised in a lettereceived by UNHCR, humber SRB/HCR/2-
021/16 from May 30, 2016, by which the submitted caments on the revised Draft Law pertaining
to the instituteswhich were already provided in theDraft Law or other national laws that apply to
the field of asylum(e.g. the submission of a writte decision, short deadline for the possibility to
appeal). In the said letter, UNHCR had no commenter suggestions regarding the possible changes
of Articles 78-81 from Chapter VIII.

UNHCR did not give a negative feedback regarding t conditions for limiting the movement of
asylum seekers provided by the Draft Law. Otherwisethe comments of this organization would
certainly be taken into account.

After the visit of EASO experts in June 2016, theexond version of the Draft Law was partially
amended, including the text of Article 41 which wadully harmonized with Article 43 of Directive
2013/32/EU on the procedure for recognition and dejvation of the right to asylum.

Article 57 of the Draft Law provides that a fore@gnvho has expressed intention to seek asylumen th
Republic of Serbia, as well as the asylum seekes the right to be informed of his rights and cadiigns
during the entire asylum procedure, and he canfregelegal assistance and representation before the
competent authorities by associations whose gaads agtivities are aimed at providing legal aid to
asylum seekers and persons granted asylum asswiédree legal aid of UNHCR, which guarantees the
right to timely information to asylum seekers of attions and measures taken by the competent
authorities.

The Draft Law regulates the position of “asylum selers” and in the letter they are referred to as
“migrants”. A special attention must be paid on ths special circumstance because by stating the
term “migrant” creates a picture that this is a digproportionately greater number of persons than
those to which the Draft Law relates, which is esmially creating a false picture when it comes to
restriction of freedom of movement.

In Chapter VIII of the Draft Law named “Restrictiafi movement”, Article 78 provides the reasons for
the restriction of movement and does not providepbssibility of implementation of the proceeding o
the border, in the transit area or in specificalgsignated accommodation (as stated in the letiat)it
does provide that the movement of asylum seekesshaaestricted in order to decide on the right of
asylum seeker to enter the territory of the ReputliSerbia (which was not stated in the lettenyi anly

if necessary. The decision on this restriction nfiestade in the form of a Solution issued by thgluxa
Office.

The Article 79 of the Draft Law lists the caseswhich the measures of restriction of movement are
implemented. Increased police control applies estebly to adults, as from the provisions of Arti@i@ it



can be unambiguously determined (as opposed tiothmilation used in the letter). Also, the letteed
not include cases of temporary confiscation ofdtalocuments.

The concern expressed in the letter that the reteitn/detention of migrants and asylum seekers
should be the last resort was in the same manner gvided in the Draft Law. Namely, Article 51
entitled “Stay and freedom of movement in the Réputif Serbia” which reads: “Upon receipt in the
Center for asylum or other facility intended focammodation of asylum seekers under Article 52isf t
Law, the asylum seeker has the right to residénénRepublic of Serbia and in that time period he ca
move freely in its territory, unless there are oesto restrict the movement referred to in Artiég of
this Law”, thereforea narrow interpretation of the exceptions, the Draf Law guarantees freedom of
movement to asylum seekers, as well as many sourcafsinternational law provide exceptions.
Retention is not arbitrary, and the decision on re¢ntion is issued by a decision of the Asylum Office
therefore, each individual case of retention mustdreviewed and its terms and conditions defined in
the decision. The Court shall decide on these mattein accordance with Article 78, paragraph 5,
which provides for the right to appeal to be decidé by a Higher Court. Article 78, paragraph 2
provides the following: “The measure referred to inparagraph 1, item 3 of this Article may be
imposed if the individual assessment finds that o#r measures cannot achieve the purpose of
restriction on movement”.

Article 79, paragraph 4 of the Draft Law reads: ¢Egtionally, when the restriction of movement is
determined for the reasons specified in Articlei#®n 2, 3 and 4 of this Law, the restriction ofvament
can be extended for another three months”, anddésdiot mention minors. However, Article 79,
paragraph 1, item 4 reads: Restriction of moven®married out by “specifying the residence in the
institution of social protection for minors withdreased supervisiomBy interpreting these legislations

it is easy to reach the conclusion that the restrion of movement applies to the cases referred to i
Article 78 “The reasons for restriction of movement, which existence justifies the determination of
“residence in an institution of social protection ér minors with increased supervision”. Remark
given by special procedure experts is that it is edrary to the interests of unaccompanied migrant
minors to be placed in “an institution of social potection for minors with increased supervision”
cannot be accepted. This is because the listed aggnodation facilities for unaccompanied migrant
minors are only formally within the organizational structure of the Institute for Education of
Children and Youth, while spatially separated, withspecial work organization, educational staff and
educational content of professional work as part oéssistance and support to this sensitive group of
minors. In particular, we point out that in these aganizational units, migrant minors are not
limited movement in order to meet all their basic reds during a limited period of accommodation
until the provision of more permanent forms of protction, such as entry into the asylum procedure
in the Republic of Serbia, reuniting with the family, provision of movement to third countries that
have decided to accept them. The procedures providefor in Chapter VIII of the Draft Law,
therefore, necessarily represent the exception thié general rules on freedom of movement provided
for in Article 51 of the Draft Law.



The provisions of Article 78 stipulates that the cmpetent authority shall issue the decision on
restriction of movement in writing and deliver it to the asylum seeker, while Article 79, paragraph 5
stipulates that the decision on restriction of mowaent can be appealed within eight days from the
delivery of the decision, and that the appeal shalie decided by the competent Higher Court (Article
79, paragraph 7 of the Draft Law), which is in accmlance with the provisions of Article 9,
paragraph 2, 3 and 4 of the International covenanbn civil and political rights.

When it comes to the implementation of the measofresstriction of movement referred to in Article,
paragraph 1, item 3 of the Draft Law, i.e. whenrsgriction of movement of asylum seeker is cdraat

by placing in the Reception Centre for Foreign@aragraph 2 of the same Article provides that the
measures referred to in paragraph 1, item 3 ofAhigle shall be imposed if the individual assessin
finds that the other measures cannot achieve th@ogpe of restriction on movement, which completely
excludes the possibility of an arbitrary and urifiest detention of asylum seekers for the reasothef
submitted request for asylum.

When it comes to retention of unaccompanied mibgrdetermining residence in an institution of sbcia
protection for minors with increased supervisiomtidde 81 of the Draft Law stipulates that a person
referred to in Article 15 of this Law may be detéred accommodation in the Reception Centre for
Foreignersonly if based on individual assessmeistdetermined that such accommodation does nbt sui
his personal circumstances and needs, particutedith condition, and that unaccompanied minorbzan
ordered to stay in the institution of social preimt for minors with increased supervision if other
alternative measures cannot be effectively impldéaten

The Ministry of Labor, Employment, Veteran and @bdiffairs has issued the Instruction on conduct of
the Center for social work and Social care instng for accommodation of beneficiaries in ensuthng
protection and accommodation of unaccompanied migranors on July 10, 2015, which was delivered
to all Centers for Social Work and wherein the rinsions on treatment of Centers were given in
conditions of a significant increase of immigrationthe Republic of Serbia. The aim of the Instiarct
would precisely be the provision of timely, compeakive, equal and legal treatment of social welfare
centers, institutions for accommodation of benafieils which in its organizational structure havecsud
units for temporary accommodation and care of upmpanied migrant minors and other social
protection institutions for accommodation in whigfigrant minors can be accommodated as well as
migrants who in accordance with the Law on MigratdManagemennay be placed in social protection
institutions. The stated Institutions were throtigh Instruction presented the duty that in accardawith

the principle of protection of the rights of migtantaking into account as far as possible theiipeof
their needs and interests, in accordance with dissipilities of the Republic of Serbia, and witepect to
ratified international treaties and generally atedprules of international law, provide measures of
family-legal protection-custody and accommodatienviees. Also, the Centers for social work were
through the Instruction given the instruction tamiediately upon receipt of a written or verbal neticom

the Ministry of Interior, Police Directorate - Band Police Administration or the Commissariat for
Refugees and Migration on the found unaccompaniggbmmigrant, to provide to such minor foster
protection bydetermining a temporary guardian icoagance with Article 132, paragraph 2, item 4haf t
Family Law?
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Action Plan of the Ministry of Labor, Employment, Veteran and Social Issues was made for
reaction in provision of assistance, support and mtection of migrant minors not accompanied by a
responsible adult person. The stated plan providefor the following activities: (1) Determining the
scope and content of available capacities for acconodation of unaccompanied migrant minors in
the social protection systen{Within this activity it is necessary to determitiie available capacities in
social care institutions for accommodation of of@hd without parental care, children with behavioral
disorders and children with disabilities. This me#mat based on the analysis it is necessary trdite

the actual occupancy rate, number of vacancieanigtion of space for the reception of unaccongzhni
migrant minors, manner of ensuring security, heallhe and life conditions, the necessary financial
resources and professional and other personnelsseage for the implementation of help to these
children) (2) providing the necessary financial resourcesprofessional and other personnel
conditions necessary for the realization of help tanaccompanied migrant minors; (3) the provision

of accommodation and allocation of unaccompanied miant minors in available capacities in the
social protection system(Upon obtaining notification on the need for accomdiation of unaccompanied
migrant minors, individuals or groups that exceleel tapacities of the existing organizational ufots
accommodation of unaccompanied minors in socia @astitutions in collaboration with the directark
social welfare institutions in which the analysisdicated the possibility of providing care and
accommodation of these children, the same shoutdfbered to accommodation in these institutip(#)
ensuring the protection of the rights and interestsof unaccompanied migrant minors(Centre for
Social Work is obliged to immediately upon recepbta written or verbal notice from the Ministry of
Interior, Police Directorate — Border Police or tiemmissariat for Refugees and Migration, about the
found unaccompanied minor migrant on its territosiad actual competence, shall provide that miher t
following: foster protection by appointing a temagr guardian in accordance with Article 132, paaptr

2, item 4 of the Family Law - the scope and conti#nhpowers of the temporary guardian are defined
exclusively in relation to the provision of tempgraccommodation in social protection institutidos
accommodation of beneficiaries, which in its orgatibnal structure has special organizational fowit
temporary accommodation and care for unaccompamggant minors. After accommodation, the
competent Center for Social Work in whose territbjjurisdiction the institution where the child is
accommodated is located shall immediately give ritieor a new temporary guardian for temporary
protection of the individual rights and interesfsttee child. In the event of transfer of a childdr the
institution to the asylum center, transfer is oigad by the institution where the child is located the
child is transferred in the company of the guardiend translator. Center for Social Work in whose
territorial jurisdiction is the asylum center, dhegbpoint to the minor immediately after accommaztaga
new temporary guardian for temporary protectionpefsonality, rights and interests of the child. In
connection with the procedure of accommodationdeciad care institution, the Social Work Center is
obliged to abide by certain rules in accordancé Witticle 41, paragraph 2, item 8 of the Law oni8bc
Protection it shall issue a decision on accommodadf a minor migrant in social care; in accordance
with Article 15, paragraph 6 of the Law on MigratiManagement he shall deliver the Commissariat for
Refugees and Migration a decision on accommodatitich costs are implemented based on the actual
duration of accommodation; provide transport fréva place where the unaccompanied migrant minors
were found to the place of accommodation in sopiatection institutions for accommodation of
beneficiaries, which in its organizational struetunas a special organizational unit for temporary
accommodation and care for unaccompanied migranbnmsi- this is done in cooperation with the
Ministry of Interior, Police Directorate - Bordeole, the Commissariat for Refugees and Migratang
accompanied by the appointed temporary guardi@)provision of accommodatiofiSocial protection
institutions for accommodation of beneficiariegaguired to, in accordance with its activity, piawito
the unaccompanied minor migrant the following: sigu health care in accordance with special
regulations on health care; existential conditiohsusing, adequate nutrition in accordance witiional
and religious origin of minor migrants, personalgiene, clothing, footwear)(6) monitoring of
implementation of activities from the action plan ad reporting in accordance with the Instruction
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on Centers for Social Work and Social Care Instituibns for accommodation of beneficiaries in
provision of protection and accommodation to unacampanied migrant minors on the basis of
commitments the director of the Center for Social Vérk or Social Care Institution shall in writing
monthly or upon request of the ministry inform the Ministry of Labor, Employment, Veteran and
Social Affairs - Division of family care and socialprotection report on its activities related to
provision for minor migrants.

In cooperation with UNICEF, the Ministry of LaboEmployment, Veteran and Social Affairs has:
(D)inaccordance with internationally accepted documentsconventions, directives clearly and
unambiguously define the term “children — migrant ninors unaccompanied by adult responsible
person”; (2) defined the procedure for the examindbn of the risks for unaccompanied children and
separated children on focal points and border crossgs; (3) defined the content of the best interest
of the child — minor migrant unaccompanied by an adlt responsible person; (4) defined the
standard operating procedures of identification ofthe child — minor migrant unaccompanied by an
adult responsible person; (5) defined the standardperating procedure of taking measures of social
and family protection of the child — minor migrant unaccompanied by an adult responsible person;
(6) provided additional social workers on terrain br direct work with children — minor migrants
unaccompanied by adult responsible person in receipin and transit centers at the entrance and exit
from the Republic of Serbia; (7) provided 24 hour,seven days a week, on call specialists from
centers for social work in reception and transit ceters for asylum, as well as on the route of
movement of migrants; (8) made preparations of traiing programs and its implementation which is
dedicated to professional workers of social welfareenters and institutions of social protection in
work with children — minor migrants unaccompanied by an adult responsible person; (9) realized
three seminars — counseling in the process of trgaent of the system of social and family care with
children — migrant minors unaccompanied by an adultresponsible person (Belgrade, Subotica and
Kanjiza);

In cooperation with the International Organizatifam Migration (IOM) four trainings were held for
professionals of the social and family legal prtitec in work with children - migrant minors
unaccompanied by an adult responsible person (Bugm Vranje, Pirot, Sid), which included experts
from centers for social work from regional terrieg through which migrants enter the Republic abBe
move in and out of the territory of the Republic $rbia, representatives of the Commissariat for
Refugees and migration of the Republic of Serbéprasentatives of NGOs that provide services to
children, Red Cross, UNHCER, etc.;

In cooperation with the Danish Refugee Council prots of assistance and support to children- migrant
minors unaccompanied by an adult responsible pesserbeing prepared. Two trainings were held for
centers for social work and other stakeholdersriaeioto provide assistance and support to children
migrants who are victims of abuse and neglect, @l as for the children and families from reception

centers in which domestic violence was noted;

On the basis of cooperation with the Swiss Confatiter through which funds were provided, the prbjec
of extension, adaptation and reconstruction ofitiséitute for education of Children and Youth isrige
implemented, within which an organizational unit the reception of unaccompanied migrant minors
operated. Special attention will be paid on thatoa of conditions for the reception of underaggrant
female children. The International Organization fdigration (IOM) has preliminarily indicated its
intention to take part with their funds and supis project.



II) The solutions adopted in the Draft Law are in catglcompliance with international legal acts, as
well as with the relevant provisions of other pesitlegal regulations that must be taken into antou
when considering the legislation of this matter.

International Covenant on Civil and Political Rights

Provision 9.1 of the International Covenant on Cend Political Rights is underlined and reads:
“Everyone has the right to liberty and securitypefson. No one shall be subjected to arbitrarystoe
detention. No one shall be deprived of his liberkgept on such grounds and in accordance with such
procedure as are established by law. Anyone widesived of his liberty by arrest or detention thal
entitled to take proceedings before a court, ineorthat that court may decide without delay on the
lawfulness of his detention and order his relebeeidetention is not lawful”.

The provisions of the Covenant have been consistinimplemented in the Draft Law since it is
prescribed in the provisions of Article 51 that ashum seekers may move freely within the territory
of the Republic of Serbia, unless there are conditns for restriction of freedom of movement, which
is defined as a measure only when it is necessanydain cases that are precisely defined by the Law.
Also, the decision on the restriction of freedom ofmovement shall be made in writing and against
the decision on the restriction of freedom of moveent may be appealed to the competent higher
court, which ensures the legality of the decisiorwhich is in accordance with Article 9 of the
International Covenant on Civil and Political Rights.

Also, the positive legislation of the Republic ofrBia is largely, if not entirely in conformity witthe
laws of the United Nations, while the harmonizatafrregulations and standards is up to date wigh th
directives of the European Union. The legal measfiustody, i.e. detention of persons is goverogd
the applicable national legislations governing thiminal legal and criminal procedural matter (The
Criminal Codé andThe Criminal Procedure C8}leThe issue of legal measure of restricting freedd
movement, which is stated in Article 12, paragr8pdf the Covenant, each member state may apply its
legislative solutions so as to protect nationalség public order, public health, morals or th@tection

of rights and freedoms of other persons, if itisaccordance with the other rights recognized ey th
Covenant. In this case, Article 51 of the Draft Leagulated that an asylum seeker has the rigtaiole

in the Republic of Serbia and during that time &e move freely in its territory, unless there aasons
for the restriction of movement stipulated in Aldic78, which specifies the conditions prescribed fo
restriction of movement of asylum seekers. Als@ tther paragraphs of Article 78 and Article 79
prescribe the conduct of the competent authoriy thakes the decision on the restriction of freeddm
movement, provides for the possibility of appelaé teadline for submission of the same, as wetthas
judicial instance to decide on it, which is in ag@nce with the entire Article 9 of the Covenantthis
connection, it can be concluded that there is rmtrary proceeding in regard of determining the
restriction of movement of persons acting as asyhemkers, as well as it, if applicable, exhaustivel
provides legal conditions for imposing measuresesfricting of freedom of movement.
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121/2012, 104/2013 and 108/2014
4Official Gazette of RS”, number 72/2011, 101/20121/2012, 32/2013, 45/2013 and 55/2014



By means of the Draft Law, the institution of thesstriction of movement of asylum seekers is desigha
as the last measure to be taken, because Artiglear@graph 1, item 3 stipulates that the resbrictf
movement of asylum seekers shall be carried oytrbyision of accommodation in the in the Centre for
Foreigners when it is determined that other measgsmnot achieve purpose of the restriction of
movement (implementation of the principle of prajmrality).

The Convention on the Rights of the Child

Experts of special procedures have particularlyesged concern about the provisions of Article fithe
Draft Law concerning the determination of resideimcthe institution of social protection for minosgth
increased supervision, referring to Articles 20 &ddf the Convention on the Rights of the Childhjck
stipulate that a child who is temporarily or permathy deprived of family environment, or to whom, i
his best interests, is not allowed to remain int thiele is entitled to special protection and sissice of
the state, he is provided alternative care whiatlushes accommodation in another family, kafalah
according to Islamic law, adoption or placemensiiitable institutions for the care of children; Maan
States shall ensure that no child shall be sulgjdctéorture or other cruel inhuman or degradiegtiment
or punishment; The death penalty and life imprisentrwithout possibility of release cannot be imgbse
for offenses committed by persons below eighteensyef age; no child shall be deprived of his fiper
unlawfully or arbitrarily. Arrest, detention or imponment of a child must be in accordance withLthe
and shall be used only as a measure of last rasdrfor the shortest possible time; every childridep

of liberty shall be treated with respect of thenitig of the human person, and in a manner whiclegak
into account the needs of persons of his age. Ehaly deprived of liberty shall be separated fradults
unless it is considered that it is in the bestraggts of the child, and he has the right to maintaintact
with his family through letters and visits; evetyild deprived of liberty shall have the right tooprpt
access to legal and other appropriate assistdneegjght to challenge the legality of detentiondsefa
court or other competent, independent and impaatitorities, and the right to a prompt decisiortrat
matter.

Please note that one of the basic principles of tHeraft Law is the principle of protecting the best
interests of minors, which is stipulated in Article10and in which it is pointed out that when assessing
the best interests of minors the well-being, sod&telopment and the origin of the minor, the minor
opinion depending on his or her age and maturigyl &fe taken into consideration; the principle anfly
unity and the protection of minors, especiallyhiétte is a suspicion of a minor - victim of trafficg or a
victim of domestic violence and other forms of genbased violencé his is fully in accordance with
the provisions and the tone of the Convention on & Rights of the Child. Also, it can be seen in
multiple places in the law that the emphasis is ptaed on the protection of minors and taking care of
their interests, and Articles 16 and 17 of the DrdfLaw relate to minors and unaccompanied minors.

In Article 17 of the Draft Law it is stated that unaccompanied minor shall be appointed temporary
guardian by the guardianship authority, who shall diring the whole procedure ensure that all
activities are carried out with respect of the prirtiple of the best interests of the minor which isni
accordance with Article 20, paragraph 1 and 3 of tb Convention on the Rights of the Child.
Therefore, here we also speak about the rule and éhllaw guaranteed by the Draft Law, and the law
provided for the implementation of procedures whichregulate specific situationsFor a minor, who is

9



found on the territory of the Republic of Serbiapacompanied by parents/guardians, in accordartbe wi
the Family Law, the Center for Social Work from teea in which the minor was found shall issue a
decision on the appointment of a temporary guardiba shall further decide on his temporary care and
protection measures.

In accordance with the provisions of the Law on di@ffenders and Criminal Protection of Minors and
the Code of Criminal Procedure, the measure ofntietetowards minor for the offense shall be applyd

a judge for minors. Also, according to Article 284the Code of Criminal Procedure, the determimatit
measures of detention of the suspect (adult andnnipersonis within the jurisdiction of the public
prosecutor, who may authorize the police to brimg suspect and handthe decision on detention in the
duration of 48 hours in the preliminary proceediRfpase note that from October 2013, the pre-trial
process is governed by the competent public présecand in the case of minor offenders the public
prosecutor for minors orders the police to taketaier measures and actions in the preliminary
investigation proceedings.

After the entry into force of the Law on Offendfesm March 2014, measure of detention of the aatuse
(adult and minor) person in misdemeanor proceedipg® 24 hours shall be issued by the minor offenc
judge by issuing an order on detention (Articled Bhd 192), and the police can issue a decision to
determine the detention of up to 12 hours for sg@eradult and minor), which is caught in the dct o
commission of minor offenses under the influencalabhol or other psychoactive substances (Article
193). This measure may also be applied againstharnfibreigner if his misdemeanor responsibility was
determined.

The Law on Minor Offenders and Criminal ProtectiohMinors given in Article 2 provides for the
exclusion of criminal sanctions against childrear§ons who at the time of the crime have not rehtie
age of fourteen) and the measures provided fdrignlaw are not applicable to them, the competenter
for social work is informedon the event and a rethen sent to the relevant prosecutor.

Convention on the Status of Refugees (1951)

Article 9 of the Convention on the Status of Refgénterim Measures” reads: “None of the provision
of this Convention is intended to prevent any Cacting State, in time of war or other hard and
exceptional circumstances, from taking temporanasneestowards a particular person which that state
deems necessary for national security, in the @apen that the said Contracting State determihes t
that person is in fact a refugee and that the egidin of the said measures towards him is necegasar
the interests of its national security".

From this it can clearly be seen that even this ceention cannot, nor it is its intention prevent a
country to in the difficult and exceptional circumgances (migrant crisis and the influx of a large
number of migrants) also take measures towards refijees necessary for national security.
Restriction of movement of refugees is such a measy as defined in Articles 78-81 of the Draft
Law.

S«Official Gazette of RS”, number 65/2013 and 13/801
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Taking measures necessary for national security ispplicable forthe case that attorneys or
representativesof associations engaged in providiriggal assistance to asylum seekers and persons
granted asylum, except for UNHCR, may temporarily l@ restricted access to the asylum seeker,
where necessary in order to protect national secusi or public order of the Republic of Serbia, as
defined in Article 41 of the Draft Law.

UNHCR Revised Guidelines on criteria and standard$o be applied in relation to the detention of
asylum seekers(1999)

In accordance with the obligations arising from thelnternational Law, as well as the attitude of
UNHCR that the detention of asylum seekers is basilly undesirable, Article 51 of the Draft Law
stipulates that asylum seekers after their admissioto the Asylum Centre or other facility intended
for accommodation of asylum seekers has the righbtreside in the Republic of Serbia, and that
during that time he can move freely in its territory, unless there are reasons specified in Article 78
of the regulation. Article 50 stipulates that the aylum seeker has the right to residence and freedom
of movement in the Republic of Serbia. This is espmlly true with regard to vulnerable groups such
as women, children, unaccompanied minors and perserwho have special needs. Trauma through
which these persons undergo makes them a particullgr sensitive category which should be taken
into account in determining any restrictions of fredom of movement based on illegal entry or
presence in it.

As provided by the UNHCR Revised Guidelines onecidt and standards to be applied in relation to the
detention of asylum seekers (1999), detentionddakt resort to be applied only if the offere@alatives
would not be effective in this case. Guideline [atirg to special conditions for detention it i©pided
that mere expediency and proportionality of itsegchiyes to be achieved should be considered.

It is further stated that the exceptions that albetention would be prescribed by the Law. Accagdim
the conclusion of the Executive Board no. 44 (XXX)}\the detention of asylum seekers is resorted to
only when necessary:

() in order to verify the identity
(ii) in order to determine facts on which the resfuer refugee status or asylum is based

(i) in cases where asylum seekers have destrtlyeid travel and/or identity documents or have used
fraudulent documents in order to mislead the aittberof the country in which they intend to seek
asylum

(iv) for protection of national security and pubticder

» Guideline 4 “Alternative measures in relation to déention”
Guidelines provide for the following alternative aseires concerning the detention which should bentak
into account:
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() Control measures:
- obligation of reporting. Stay on freedom of asgliseekers may be conditioned by
obligation of regular reporting during the procegsletermining of the status.
- obligation of stayon freedom of asylum seekery v conditioned by obligation of stay at
a certain address or in certain administrativeargintil the decision in his status. The person
seeking asylum must obtain approval for any chasfgaddress of residence or relocation
from a certain administrative region.
- opened centers.Persons seeking asylum may baseelaunder the conditions to stay in
centers for collective stay with the permissioexd and return in certain time periods.

Article 79 of the Draft Law provides for possible neasures for restriction of the movement for
which we consider to fully comply with the given gidelines: 1) prohibition of leaving the Asylum
Centre, a particular address or a specific area; 2yegular reporting at a determined time to the
regional police department or police station accorithg to the place of residence; 3) determination of
residence in the Reception Center for Foreigners wer police supervision; 4) determination of
residence in the institution of social protectiondr minors with increased supervision; 5) temporary
seizure of travel documents. Restriction of movemérshall last as long as the reasons referred to in
Article 78 of the Draft Law exist.

When it comes to persons in need of special praaekédud/or reception guarantees, stay in the Céater
Foreigners may be ordered only if it is based afividual assessment which determined that such
accommodation suits his personal circumstancesiaads, and in particular the health status (Ardle

of the Draft Law).

e Guideline 5 “Process Guarantees”

In the event that a person seeking asylum is reetindcustody, the Guidelines provide that it willjoy
the following guarantees:

- Timely reception of complete information about trder of detention with the reasoning and the
rights associated with such order, in a languagenaanner they understand,

- Information on the right to legal counsel, whengible, they need to be provided free legal aid,

- Independent judicial or administrative control etisions on custody,

- The right to personally or through a representatiigpute the necessity of detention at a hearing
in the process of control of the decision, andritjiet to challenge the established findings,

- The right to contact the local UNHCR office, natibrbodies for the care of refugees, other
agencies and lawyers and their right to contacatiygum seeker,

- Detention cannot be an obstacle asylum seeker iduod proceedings on the application for
asylum.

Article 78 of the Draft Law stipulates that the meawvent of asylum seekers may be restricted by the

decision of the Asylum Office, while in the follomg Article it is provided that an appeal on theisien
by which restriction of movement is determined oolpnged is to be issued by the competent Higher
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Court. The provisions of the Law on AdministratiPeocedur@which regulates this procedure, and the
rights and obligations of the parties are precigelscribed below, in the part where the comparigahe
Draft Law with EU directives is made.

Special attention in almost all international instients is dedicated to categories with special s)emath
as women, children and the elderly. In additiorihte fact that detention of these persons is paatigu
undesirable, their care arrangements should bgriesito respond to specific needs of their pratacti
and assistance (Reception of asylum seeker, imgustiandards of conduct in the context of individua
asylum systems (2001), adopted at the meetingeoGlibbal Consultations (EC/GC/01/17) of November
27, 2001).

The Draft Law contains several provisions that relée to this category of persons: the principle of
protecting the best interests of minors (Article 1} the principle of providing special reception and
procedural guarantees (Article 15), and specific mvisions relating to unaccompanied minors
(Article 17) as one of the most vulnerable categas. The controversial Article 41, pointed out in tb

letter, which regulates the procedure at the borderor in the transit area, explicitly excludes the
application of this procedure in respect of minorgparagraph4).

General Declaration on Human Rights (1948)

The General Declaration of Human Rights in Artiglprovides that no one shall be subjected to arlyitr
arrest, detention or prosecution. In Article 1@siprovided that everyone is entitled in full equato a
fair and public hearing by an independent and itigdacourt which shall determine on his rights and
obligations, and on merits of each criminal chaagainst him. Article 12 stipulates inter alia thatone
shall be subjected to arbitrary interference withfamily and that everyone has the right to thatqmtion

of the law against such interference or attackickrtl3 guarantees the right to freedom of moveraedt
choice of residence within the borders of eaclestatticle 14 anticipates that everyone has thbtrig
seek and to enjoy in other countries asylum fronsgmution. This right may not be invoked in theecak
prosecutions based on nonpolitical offense or sfsncontrary to the purposes and principles of the
United Nations. At this point we draw your attention the General Declaration of Human Rights (1948)
and it is about the act that largely lists fundatakrights, provides for restriction of the riglat asylum,
which is the only limitation this Act provides for.

International Covenant on Economic, Social and Culiral Rights

In the context of the provisions of the Internatioml Covenant on Economic, Social and Cultural
Rights, the Draft Law does not contradict the Coveant, especially when you take into account
Article 6 of the Draft Law that regulates the prohibition of expulsion or return of asylum seekers,
where his life or freedom would be threatened becae of his race, sex, gender, gender identity,
language, religion, nationality, membership of a pdicular social group or political opinion. Article

7 of the Draft Law stipulates the principle of nondiscrimination which prohibits any discrimination
on any grounds, particularly on race, color, sex, @nder, gender identity, sexual orientation, nationa

8 «Official Gazette of FRY”, number33/97 and 31/2081d “Official Gazette of RS”, number 30/2010
13



origin, social origin or similar status, birth, religion, political or other opinion, property status,
culture, language, age, or intellectual, or physidalisability.

Also, by examining the documents of the United Naiihs, Economic and Social Council, Commission
on Human Rights, which dealt with issues of “violdabn of human rights of all persons who have
been detained or are in jail”, E/CN.4/1998/44 of 192.1997, or issue of “civil and political rights,
including the questions of torture and detention”,E/CN.4/1999/63 of December 18, 1998, by using a
comparative method it can be concluded that the Difa Law incorporates the principles for
preventing arbitrariness in determining custody.

The European Convention for the Protection of HumarRights and Fundamental Freedoms

The provisions of the European Convention for thetdetion of Human Rights and Fundamental
Freedoms concerning the area of the Draft Law, ihie adopted and adequately implemented in the
Republic of Serbia are: Article 5 - The right tbdity and security, Article 6 - Right to a fairatli Article

8 - Right to respect for private and family lifertisle 13 - Right to an effective remedy, Articld 1
Prohibition of discrimination, Article 15 - Derogam in exceptional circumstances, Article 18 -
Limitation on use of restrictions of rights: “Thienitations of those rights and freedoms that arenpieed
under this Convention shall not be applied for gupose other than those for which they were
prescribed”.

We especially point to the fact that the text of teuropean Convention for the Protection of Human
Rights and Fundamental Freedoms is designed toflbedamental right guaranteed by paragraph 1, and
situations in which that guaranteed right is retd or exceptions to the basic rules are stipdlate
paragraph 2. Examples: Article 2 “The right to liférticle 4 “The prohibition of slavery and forced
labor”, Article 5 “The right to liberty and securitand so on.

Also, weespecially mention every person’s righlilterty and security as guaranteed in Article Svirich

the list of the cases in which a person may be idegrof liberty in accordance with the procedure
prescribed by the Law, and the rights that persmnim that case. With respect to migrants in pititere

are two situations in which there may be a depiowadf liberty in the lawful arrest or detention af
person to prevent his effecting an unauthorizedyento the country or of a person against whonioact

is being taken with a view to deportation or exiiad. As the European Court of Human Rights
confirmed in Vasileva vs Denmark it is about enuatet cases which must be interpreted narrowly so as
to avoid any possibility of arbitrary deprivatiofiliberty.

We draw attention to Protocol 4 to the Europeanv@ation for the Protection of Human Rights and
Fundamental Freedoms, by which Section 2 “Freedbiavement” provides broader reasons for the
restriction of freedom of movement and of nationalg. restrictions on movement justified by the
protection of health or morals, for the protectafrrights and freedoms of others, as well as litittes
justified by the public interest in a democraticisty. The Republic of Serbia could on the basighisf
provision significantly limit the influx of migrastto its territory in the current migrant crisigjtht has
not done so.
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Protocol 12 to the European Convention for the Pratction of Human Rights and Fundamental
Freedoms in Article 1 provides for the general profbition of discrimination, and these provisions
are in the same manner regulated by the Draft Law.

Recommendation of Committee of Ministers R (2000)9

Recommendation of Committee of Ministers R (200i)Gemporary protection which was adopted at the
708" meeting of the Ministers’ Deputies on 3 May 20B0Clause 2 stipulates that the persons enjoying
temporary protection must be registered withouayl@nd enjoy the right to reside in the territofythe
receiving state during the entire period of tempppaotection. Freedom of movement within the tersi

of the receiving state shall not be unduly resdct

Instead detention, the Draft Law introduces the catgory of “restriction of movement”, which is
defined in Article 78, which we consider to be inudll compliance with international standards and
norms of the international law. Observed together wth the other members in this chapter, it
provides to the asylum seekers adequate guarantefes the protection of their rights guaranteed by
international legal instruments.

Recommendation of Committee of MinistersR (2003)5

Recommendation of Committee of Ministers R (200@)5measures of detention of asylum seekers, from
April 16, 2003, a case of “when a decision on thigint to enter the territory of that Statemushtede” is
also anticipated.

Article 78 of the Draft Law pertaining to restriction of movement is fully in accordance with
thestated guidelines. Determining the extent of résction of movement is absolutely not aimed at
deterring or discouraging asylum seekers to submitheir request. Also, it is clear that this is not a
criminal or disciplinary measure for illegal entry into the country or stay in it. Those measures can
be determined only when in each case with due diigce their necessity is determined.

Recommendation of Committee of Ministers R (2008)5measures of detention of asylum seekersalso
anticipates thatasylum seekers held in detentioe liae right to contact the Office of UNHCR, which
also must have unhindered access to asylum seekeletention. After consultation with Article 5 of
EACO which stipulates the obligation of cooperatifnthe competent authorities with UNHCR, it has
been amended by adding the following paragraphs:

“UNHCR is provided free access to all personsceoadance to its mandate.
At the request of UNHCR, the competent authoriieall provide the following:

- General information relating to asylum seekeefigees and persons who have been
recognized subsidiary and/or temporary protectiontie Republic of Serbia, including trends and
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statistics, as well as specific information on ndiial cases, provided that the applicant has gealits
consent;

- Information regarding the interpretation of tH@51 Convention and other international
documents relating to the protection of refugeed,their application in the context of this Law”.

Directive 2013/32EUon common procedures for granting and revocationfanternational protection

Directive 2013/32EUprovides that certain retention shall be considerg a judicial authority at
reasonable intervals of time, ex officio and/or athe request of asylum seekers, whenever the
retention is continued, the relevant circumstancearise or new information becomes available which
affects the lawfulness of detention. Article 79, pagraph 6 of the Draft Law stipulates that the
appeal against the decision has been made, or theasure referred to in paragraph 1, item 3 of this
Article has been extended by the competent Higherduirt.

In connection with the terms of detention, Artid®.1 of the Directive 2013/32/EU provides that the
retention shall be done in, as a rule, thespetlificatended premises. Where a Member State is lertab
provide accommodation for the specially intendeghpses and where it is forced to resort to placémen
in the prison premises, detained asylum seeketdwihoused separately from ordinary prisoners unde
the terms of the retention provided for in thisdgtive. In the Draft Law there is no provision whic
provided for the retention of asylum seekers, nil@edom of movement to be applied the prohibition t
leave the Asylum Centre, a particular address ancidain areas and to determine placement in the
Centre for Foreigners under police supervision.

Article 81 “The restrictions of movement of persoims need of special procedural and reception
guarantees” and Article 10 “The principle of prdibeg the best interests of minors” provide that the
person who is in need of special procedural guaesninay be ordered accommodation in the Reception
Center for Foreigners only if based on individussessment it is determined that such accommodation
suits his personal circumstances and needs, garticihealth, and that unaccompanied minor can be
ordered to stay in an institution of social proi@ttfor minors with increased supervision if other
alternative measures cannot be effectively applad the general rule was determined that when
implementing the provisions of this Law it shallngoly with the principle of the best interest of the
minor, and that in order to determine what is thlstbinterest of the minor the well-being, social
development and the origin of the minor shall Hetainto account; opinion of the minor depending on
his age and maturity; the principle of family unégd the protection and safety of minors in palaicif
there is a suspicion of a minor - victim of tralficg or a victim of domestic violence and othemfasrof
gender-based violence. These provisions are irrdaaoe with Article 11.1, 11.2, 23.2 of the Direeti

Article 9 “The principle of family unity” and Artic le 15 “The principle of providing special

procedural and reception guarantees” anticipate thathe authorities will take all available measures
to maintain the unity of the family during the proceedings, as well as upon granting asylum or
temporary protection and that persons who are grargd asylum or temporary protection shall have
the right to family reunification, in accordance with the provisions of this Law, and that in the

asylum procedure the following shall be taken int@ccount: the specific situation of persons in need
of special procedural and / or reception guarantegssuch as minors, unaccompanied minors,
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persons with disabilities, the elderly, pregnant wimen, single parents with minor children, victims
of trafficking, ill persons, persons with mental dsorders and persons who have been tortured, raped
or subjected to other serious forms of psychologitaphysical or sexual violence, such as victims of
female genital mutilation and that by means of spéal procedural safeguards and reception
appropriate assistance shall be provided to the apipant who, with regard to their personal
circumstances, is not able to exercise the rightsd obligations under this Law without the proper
help. These provisions are in accordance with Artle 11.5 of the Directive.

Directive 2013/32YV establishes common standards which guaranteesattcegial and efficient asylum
process.

Compared to the previously applicable EU regulatitims Directive is much more precise and creates a
coherent system which enables the decision-makiigdmber States in compliance with high standards.

In connection with the remarks from the letter, wepoint to the fact that Article 41 of the Draft Law
about which the concern was expressed is harmonizedth Article 8 of the Directive “Information
and counseling in facilities for retention/detention of persons and border crossings”.

Article 25 of the Directive 2013/3ZUprescribes guarantees to unaccompanied minors

alsoprescribed in Article 17 of the Draft Law.

Directive 2013/33EU on reception conditions

Directive 2013/3FU from June 26, 2013 established common standa&glsrding the reception and
living conditions of asylum seekers. In additionhes uniform material conditions that asylum seeker
must be enabled, the Directive provided for dethildes on full respect for their fundamental righhd
introduced important guarantees for their protectiBesides the obligation of the state to carry anut
individual assessment of each case of asylum sge&pecial protection of vulnerable persons such as
minors is prescribed.

Directive 2013/33EUon conditions of reception in Articles 7.1 and 7.2provides freedom of
movement of asylum seekers in EU Member States arlde possibility of Member States to restrict
this right on grounds of public interest, public oder and the reasons of fast processing of
applications. This is also provided in the Draft Lav in Articles 51, 52 and 78.

Also, the Directive 2013/33/EU in Section 7.4 pradés that the Member State shall provide
possibility of granting asylum seekers temporary pemission to leave the place of residence. In
addition, mandatory information must be provided by local authorities on the current address. In
accordance with the stated, Article 59 of the Draftaw was formulated.

Directive 2013/33/EU provides that an asylum seeker be detained when necessary on the basis of an

individual assessment, may be retained if otheraboe measures cannot be effectively applied in the
following cases:
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(a) in order to establish or confirm the identitynationality;

(b) in order to determine the elements on whichsylum seeker bases its application, which coutdao
determined if the asylum seeker is not retainegedally if there is a risk of absconding by thglas
seeker;

(c) in order to issue a decision on the right gliam seekers to enter the territory, etc.
The provisions of Articles 78 and 79 of the Draft law are harmonized with these provisions.

Proceeding from the above, as well as from the olmBons made in the inquiry experts of the special
procedures of the Human Rights Council, we believthat the above text is in full compliance with
all relevant international regulations.

lII) Since the beginning of 2015, when a large influxnigrants, refugees and asylum seekers started in
Europe, the Republic of Serbia and, within its atitls, the Ministry of Interior have invested ancka
continuing to invest great efforts to humanely tawdfully deal with the emergence of “migrant crisias

it is called in all European countries. Numerousetimgs of representatives of Member States of the
European Union and other affected countries welek drethe given theme and the role of the Repudflic
Serbia has been recognized as the top positive@mstructive. In contrast to these assessments,GRNH
representationin Serbia undertakes public appeesaimcwhich it proposesthat Serbia should assume a
greater burden in the integration of migrants fritve one the economically more powerful countries of
Europe take, undertakes appearances before thesegpatives of diplomatic and consular represemtati

in the Republic Serbia, files complaints on workpofice officers who were later proved unfoundéesf
requests for conduct of the members of the Minisfrynterior which, if they were taken, necessarily
harm good neighborly relations with neighboring mimies. Although UNHCR representation had no
objections in the process of harmonization of thafC_aw on asylum and temporary protection, rersark
on the text the groundlessness of which we haveadyr addressed is expressed in public television
appearances.

Representation of UNHCR was invited to inspect gha suggestions and opinions at each step of
preparation of the Draft Law, starting with the lgass and recommendations that were made as apart
the twinning project “Support to the national asylgystem”, which is funded by the European Union.
Representation of the UNHCR was presented a pesitpinion of the European Commission and the
European Asylum Support Agency (EASO), further admeents and corrections to the Draft Law,
followed by threats that the UNHCR shall give a lpulsomment which will rule against its adoption
which seem excessive, uncooperative and inadedaatan organization with which the Ministry of
Interior should have a partner relationship in adding these issues.

On the basis of the existing Law on Asyliamd bearing in mind the fact that the Ministry ofefrior,
Border Police, Asylum Office do not have employadsiators, UNHCR provides support to officers of
the Asylum Office in providing translators for refgation, taking requests and hearings in asylumtecg

in Bogovata , Banja Koviljga and Krnj&a in a manner that in the performance of listectiaff duties
they use services of translators engaged and pattedJNHCR.
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It was noted by the officers of the Office for Aggi in the previous period that the translators db n
perform their work in accordance with the provisaf the Law on Administrative Procedure, and that
the job of a translator in the procedure is notiedrout professionally and impartially. On several
occasions it was noted that translators do noskasmin full the testimony of the party in the geeding,
some parts of the statement of asylum seekers sbl¢ discretion and arbitrarily because they icenst

to be superfluous and irrelevant, i.e. they dopresent a translation objectively and professignatid
the translation is performed with the suggestidriawyers of civil society organizations that prdeifree
legal assistance to asylum seekers and who patiicip the proceedings as legal representativeiseof

party.

The stated behavior is contrary to the provisiohghe Law on General Administrative Procedure
(Articles 168, paragraph 1 which provides thatwlimess is obliged to tell the truth and not tohkibld
anything, which provision is applicable in accordamith Article 179, paragraph 4, and in conjunttio
with Article 183 of the same Law) and representsoastacle to officers of the Asylum Office for
adoption of appropriate decisions on the submitteguest, since due to such indirect and biased
translations they are not able to establish afivaht facts and evidence on which the requestsigdum is
based on.

Also, it was observed that some translators mett persons who filed a request for asylum befoee th
beginning of conducting of official action and thegnsult on the content of the statement that bell
brought before the officer of the Asylum Office whtaking the requests or during a hearing, and the
mentioned ca particularly be seen in the fact thatstatements of a large number of asylum seekers
contain the same facts on which the request fduasis based on.

Bearing in mind that Article 8, paragraph b of thHCR Statute provides that the High Commissioner
of the UN shall encourage through concluding spemimeements with governments, taking measures
calculated to improve the protection of the simmtiof refugees and the reduction of those seeking
protection, the stated acting of translators engdmyethe UNHCR is certainly not in accordance wiith
above provisions of Article 8 of the Statute.
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